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Diversity and Inclusion - Lets

Continue the Journey

Some say that what occurs States side, is a
sign of things to come this side of the
Atlantic, in the UK. In the current climate,
some are questioning, whether EDI
(Equality, Diversity and Inclusion) is here
to stay or whether we going to see a
rollback on such initiatives? What impact,
if any, will the statements from Donald
Trump have on decades of progress made,
which has created a more diverse and
representative work space/environment.

The Bar Council represents the voice of
nearly 18,000 barristers in England and
Wales (self-employed and employed). It
promotes high-quality and specialist
advocacy and advisory services; fair access
to justice for all; business opportunities for
barristers; and the highest of standards of
ethics, equality and diversity across the
profession. At the Bar, there have been a
number of initiatives supporting
underrepresented groups such as, like Her
Bar, Bringing [Dis]Ability to the Bar, Black
Barristers Network and FreeBar.

Resilience at the Bar:
Teaching Strength from
the Start

The journey to becoming a barrister is an
extraordinary one. Demanding, intense,
and intellectually rigorous, pupillage is not
merely a rite of passage but a vital training
ground. It is here that new practitioners
learn the craft of advocacy, absorb the
nuances of court etiquette, sharpen their
legal analysis, and begin to understand the
practicalities of financial survival in the
world of the self-employed Bar. It is a time
of learning, reflection, and discovery and a
year that shapes the legal professionals
they will become.

But as we prepare the next generation to
carry the weight of the law on their
shoulders, we need to ask ourselves: Are
we equipping them with everything they
need?

In the wake of the
murder of George
Floyd, in June 2020,
the Bar Council set
up a Race Working
Group (now the Race
Panel) to address and
focus on the race
inequality at the Bar.
It was agreed the
initial focus would

be on the inequalities
faced by Black
barristers and
students entering

the profession; there was, however, a clear
commitment to investigate, analyse and
report the different experiences of
barristers according to race; and to
encourage policy interventions to support
barristers from underrepresented minority
ethnic backgrounds.

Karen Kabweru-
Namulemu, Barrister,
1GC Family Law

In November 2020, our regulator, the
Bar Standards Board, published its
first ever Anti-Racism Statement for

In recent years, it has become increasingly
clear that alongside the practical skills of
drafting, advising, and courtroom
performance, early-career legal
professionals need a deeper strength. One
that will serve them far beyond any single
case or courtroom. They need resilience.

Why Resilience Matters, Especially at the
Start

Resilience is not about being impervious to
stress. It is not a hardened exterior or a
‘toughen up’ mentality. Rather, resilience is
the capacity to recover quickly from
difficulties; it is emotional elasticity, mental
adaptability, and the ability to maintain
equilibrium in the face of adversity.

In a profession where unpredictability is

the norm, where success can be precarious, :

>

and where individuals are routinely
exposed to emotionally challenging
material and high-stakes pressure,
resilience is a fundamental
professional asset.

>
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Chronically under resourced’

county court system is ‘eroding
justice', Bar Council warns

The county court
system is
'dysfunctional’, 'failing
to deliver justice' and
now requires 'urgent’
review, a new report
by the Justice
Committee has found.

The report entitled '"Work of the County
Court' by the cross-party committee,
chaired by Labour MP Andy Slaughter,
has concluded that it's ‘imperative that
the improvement of the county court
becomes a key priority of the Ministry
of Justice’.

The committee struggled to understand
why the county court continues to rely
on paper files, which need to be
shipped around the country at great
cost. It concluded that paper is a
serious cause of the delays in the
county court.

Welcoming the report and its
findings, Bar Council Chair Barbara
Mills KC said: “This report paints a
picture of a system which often get
little attention but is as chronically
under resourced as other areas in our
Jjustice system.

"The county courts are beset by
crippling delays, a massive problem
with staffing, and courts in a very poor
state of repair, with members telling us
that in some cases they do not have
basic facilities like a lift, rendering
them inaccessible. The reliance on
outdated paper-based systems has
been identified as one of the key
factors contributing to the delays. As
the Justice Committee have
recommended, we hope HMCTS
involves us when future digital reforms
are piloted and tested.

“The situation facing the county courts
is negatively impacting all involved -
detrimentally affects the parties - and
hampers the administration of and
access to justice. Reform and funding
are needed now; the system in its
current state is eroding justice.”

Extra court tier alone not a silver bullet to tackle

rocketing backlogs

The Ministry of
Justice will

be expanding the
Intensive
Supervision
Courts to build on
its ‘Plans for
Change’ aims to
tackle the root
causes of criminal behaviour and cut
reoffending.

Responding to the announcement,
Bar Council Chair Barbara Mills KC

said: “We’re encouraged by the
expansion of the Intensive Supervision
Courts. These courts reflect exactly the
sort of joined-up approach required if
rehabilitative sentencing is to be
effective. Their one-stop shop, high-
intensity, regular-review ethos echoes
schemes that have already been
working for some time on an ad hoc
basis in court centres. Rehabilitation is
key to our sentencing regime as it
means we can reduce crime and
reoffending rates by addressing the

Professor Christopher Bones

appointed as the new Chair of the
Bar Standards Board

Professor
Christopher
Bones succeeded
Kathryn Stone
OBE as our new
Chairon 1
September 2025.

Commenting on
his appointment,
Professor Christopher Bones said:

"I am delighted to have been appointed
as the new Chair of the Bar Standards
Board and I'm looking forward to
helping the organisation to regulate the
Bar in the public interest. As the Bar
Standards Board prepares its strategy
for the rest of the decade it is a good
time to join and to understand the
challenges and the opportunities for
the profession.”

root cause for offending which will -
importantly — help rebuild public
confidence in our justice system.”

In its submission to Gauke’s
independent review of sentencing, the
Bar Council noted that that intensive,
consistent, and focused monitoring is
key to rehabilitation

Welcoming the appointment, Mark
Neale, Director General, The Bar
Standards Board said:

"Christopher is an experienced Board
Director in global businesses across a
range of different sectors. I very much
look forward to working with him in
the new role as Chair in taking forward
our reforms of the Bar Standards
Board and in setting a new strategic
direction to ensure that the profession
continues to serve the public interest.”
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Bar Council calls for ‘urgent and

comprehensive’ investigation into

HMCTS IT incident

A leaked report has
found it took several
years for HMCTS to
react to an IT bug that
caused evidence to go
missing, be
overwritten or appear
lost. Sources within
HMCTS claim that
judges in civil, family and tribunal
courts will have made rulings on cases
when evidence was incomplete as a
result.

The internal report, leaked to the BBC,
said HMCTS did not know the full
extent of the data corruption, including
whether or how it had impacted cases,
as it had not undertaken a
comprehensive investigation. The

report also found judges and lawyers
had not been informed, as HMCTS
management decided it would be
"more likely to cause more harm than
good".

Responding, Bar Council Chair
Barbara Mills KC said: “We’re
alarmed by the news that this bug may
have caused miscarriages of justice. We
need an urgent and comprehensive
investigation to establish any potential
impact on case outcomes and
particularly whether emergency child
protection cases have been affected.

“This is just the latest in a series of
issues with the courts’ IT systems
which it’s now apparent are affecting
the entire justice sector due to lack of

investment. The Legal Aid Agency
cyber incident continues to severely
impact barristers and solicitors. Many
£100s of millions were spent on
Common Platform as part of the Court
Reform Programme which did not
deliver. Similarly, the online probate
service ‘fell over’ and had to be pulled
while it was fixed.

“Given this long list of problems, the
Ministry of Justice should undertake
an audit of all its IT systems so that
any problems can be proactively
identified and addressed rather
sticking plasters being used as and
when these issues come to light.

“If there was a bug in an NHS system
which resulted in people being given
incorrect diagnoses or in the education
system meaning people received the
wrong exam results, it would be fixed
immediately. Justice is a vital public
service and the decisions made in the
system can have just as significant an
impact on people’s lives. Our IT
systems must be fit for purpose before
they are implemented.”

The Bar Standards Board publishes 2025 Annual

Report on Bar Training Statistics by Provider

The report provides information for
prospective barristers about different
Bar training providers and aims to help
students when considering which
provider to choose when pursuing a
career at the Bar.

The report details the differences in the
costs of different Bar training courses,
enrolment numbers, pass rates for
students and the rates of progression to
pupillage. The report also shows the
relationship between the class of
students’ first degree and their
likelihood of passing and going on to
obtain pupillage in England and

Wales.

The report finds:
e Fees vary between providers
ranging from £13,200 to £20,200

for home students, and £13,200 to
£23,700 for overseas students with

The BSB signs
voluntary

undertakings
agreement with
the LSB

Mark Neale, Director General, The
Bar Standards Board said:
“Following the launch of the BSB’s
Reform Programme in 2024, we have

three providers charging higher
fees for students from overseas.

e Enrolment numbers continue to

increase with 2,445 students
enrolled on Bar Training courses
by providers (Authorised Education
and Training Organisations -
AETOs) between July 2024 and
June 2025, up from 2,423 in the
previous year.

e Enrolment numbers vary by

provider and site, from 12 to 422
students.

e Pass rates vary by undergraduate

degree class - among the 23/24
cohort, 91% of those with a first-
class degree, 70% of those with a
2:1 and 40% of those with a 2:2
have passed the course. Students
have five years in which to retake
failed assessments and therefore
these pass rates will increase over
time.

been working with the LSB to report on
its aims and progress. We are pleased
that the LSB has endorsed the Reform
Programme and share our ambition.
So, although we disagreed with the
LSB assessment of BSB’s regulatory
performance, in the spirit of
constructive engagement and
cooperation, the BSB has agreed to
some voluntary undertakings which
reflect delivery of our Reform
Programme. A key part of that is to
improve the timeliness and efficiency of
our enforcement work to match the
high standards of decision-making
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e Pass rates vary by provider, among
the 2023/24 cohort, when looking
at those with a 2:1 degree, the
highest pass rate was 96% and the
lowest rate was 48%.

e Those who receive a first-class
degree obtain pupillage at higher
rates than those with a 2:1, who in
turn obtain pupillage at higher
rates than those with a 2:2.

Mark Neale, Director General, The
Bar Standards Board said:

“This report forms part of the
continuing work of the Bar Standards
Board to ensure high standards of
training for the Bar. It aims to support
students to make informed decisions
about their choice of provider and their
prospects of success before embarking
on the journey to become a barrister.

already achieved. We have in place
comprehensive operational
performance measures, against which
we are making good progress and
which we keep under review. We have
re-organised to provide unified
accountability for our end-to-end
enforcement process and launched a
consultation on reforms to the
enforcement regulations to make
processes more efficient and effective.
These commitments with the LSB will
help to give assurance that the overall
direction of improvement at the BSB
remains on track.”



Expert financial
planning for barristers

WAL the Wwiigue demans of self-emploament,
fuctuating dmcome and o need far lang-term
planing, barristers aften foce distinc
fimancial chaifenges. Clement Cowley, Pariner
ot The Penny Group ond Chartered Fimancial
Plmaner, sxpkares aw Crdored aaace am

moke @ memingful diference.

0 Can you stact by giving some
background on yoursell and The Penmy
Gronp?

Cartainly. I'm Clemant Cowley, and Fve been
adwising high-net-woarth clients on their
financial planning needs for 17 years,
including many clients In the kegal
profession. | am a founding partner of The
Penny Grouwp, a multi-award-winning
financial planning firm that warks with
clients across the LK. We help cliemts make
infermead, confident financial dedsions, and
offar fully tallored advice across investment
planning, retiremant strategies, estate
plannirg, pratection and martgages. We
wark closely with every client to build a
rabust financlal plan that supgorts both

ther professional success and their life
outtide af wark.

3 ' What in your view are the key plliars
of Ainancinl advice?

Fnancial advice isn't just abouwt choosing the
right irvestrrenis. We take a halistic vies,
and work with clients to bulld plans around
five care areas:

1. Retiremaent planning - ensuring you
have a chear rosdimap to inancial
independence, whether retirernent is 10
years away or 30,

2.Estate planning - protecdng and
passing on wealth in a structurad, tEx-
efficieng way.

3. imvestment planning - helping yaur
maney work as hard as you do, through
tau-efficlent, goal-fooused investing,

4, Mortgages - sourcing and struchuring
borrawing options, whethear that be
frst-tirme buyers, rermorigages, o by-
to-lets, Including tailored advice for salf-
employed professionals,

5. Protection - safeguarding your income,
wour Farmily and your aadets from life's
uncertainties.

e aim o help clients achieve clarity,
confidence and control owver their finances
bry sitting down with them regularly ard
praviding proactive fnancial advice,

(3 What are the most common
guestions you get ashed by clients?

same of the most frequent questdons we
hear includs;

= “Am | on track for regiremens?™

= “Could | be doing mare 0 reduce my gax

llaki ity

» “How Should §imvest iy maney?™
= A | sufficiently protected, shauld the
WDTSL DCOWET
= "tz my overall financial strategy aligned
with my bonger-tarm goals®
Many people come to us with multiple,
often uncosrdinated financial prodwcts. Our
Job 15 to simplify and integrate them Into a
joired-up stratamy.

3 Are there any financial challenges
umigoe to harristers?

Absolutely, barristers, especially self-
ermployed anes, face unigue ciromstances:
= Irregular income; Earnings may
Muctuate mwnth W month, making
cashfiew planning vital.

= Limited pension provision: Uinlike
salaried employees, you must take
oanership of your retirernent Savings,

« Tapered annusl pension allowance:
Complexities araund hionw much yow can
pay info yaur pension to opdmise tax
efficiency,

* Tax complexity: Incorme may span Lax
years, chambers structures and
different rewanue streaams, requinng
tailored tax-efficiency strategies

= Time pressuwre; 4 ot of barrsters are
incredibily time-poor. You want trusted
advice, clear reporting, and efficlent
implementation,

¢ Salf-employed mortgages: Lenders
often struggle to interpret barristers'
earnings. A morigage specalist can halp
ta present finances In the best light.

Wiz have worked with many legal
professionals and understand the pressures
and nuances of your working e,

Qi Il you already have an acovuntant,
why would you need & fnancal adviser
too?

A poad accountant is essential, but thesr
primary focus is bypically backward-looking
MAnAZing Lax relwrns, s0oaunts and
compliance. & financial adviser takes a
forward-kaoking view: helping you build,
graw and protect your wealth in Bne with
your lang-Lerm goals,

I Fact, Friary of our cienls’ accsuntants
refer them uw us once they recognise the
client needs strategic fimanclal planning
beyand their rermit.

£ What does working with The Penny
Group loak e in practice?

We start with 8 conversatian. 'We want ta
understand your geals, your values, and
your current finandal landscape, From
there, we create a personalised plan
i i yaur shart and lorg-term
pbjectives. OUr advisers are suppored by

the
PEI‘IIIY

Group

Clement Coenley - Poartner & Charlered
Finencial Planner, The Permy Grouge

in-howuse morigage, and protection

specialists, ensuring wour pdan Is joined up
across the board.

We mesat regularly with clients, erther in
parson orvirtsally, (o ensere thair plans
evihe as their careers and lile

crournstances change.

0z How cam somieone get started ¥

It papins with a2 no obligation conversation.
Whather youva never taken financial advice
hefore ar already hawe o plan in place, we're
happy Lo offer & fresh perspective,

You can find out maore abowt our services
and book an indtial consultation ac

wnna thepennygroup.co.uk, or give us a
call om 0207 061 2345

The Penny Group

fpnarded *London Finandal Adviser Rem af
the Year at the 2025 Professional Adviser
asards

Tha walue of investments and any
income from them can fall as well as
rize and you may not get back the
original amount invested.

HM Revenus and Customs practice and
the law relating to taxation are
eomplex and subject to individual
cireumstances and changes which
cannot ke foresasn

YOUR PROFPERTY MAY BE REPOSSESSED
IFYOuU DO NOT KEEP UP REPAYMENTS
ON YOUR MORTGAGE.

Most buy-to-let mortgages are not
regulated by the Ananclal Conduct

Authority.

The Penry Group Lid is an appainted
representative of The Opemwoark
Partnership, a rading soyle of Opemsork
Limited which is authonsed and regulated
by the Finandal Conduct Authority,

dpprovad by The Cpenwark Partnarship
on 2EAT/025



Chambers are expected to do.

This assisted in highlighting the
work to be done, and in conjunction
with the regulator to establish how
these obligations can and will be
complied with.

H the Bar, setting out clearly, what

The Bar Council's "Race at the Bar"
series, is comprised of three reports.
The Reports provide a comprehensive
analysis of racial disparities within the
legal profession. The reports highlight
the systemic inequalities faced by
barristers from minority ethnic
backgrounds, offering data-driven
insights and actionable
recommendations aimed at fostering a
more inclusive Bar. This article
provides only general overview, I
encourage readers to read the reports
and assess the detailed statistics, which
speak for themselves and show the
stark race-based contrasts and
disparities.

The Race Panel is made up of
representatives from the Inns of Court,
Specialist Bar Associations (SBAs),
Circuits, and Black and Ethnic
Minority-led Bar Networks. At the time
of its conception, it was co-chaired by
Barbara Mills KC and Simon Regis,
now CBE. As they each stepped down
from office, Laurie-Anne Power KC and
Gary Pryce each took up office and are
current co-chairs.

Race at the Bar: A Snapshot Report
(November 2021)!

This inaugural report was
commissioned to produce a snapshot
and to discuss the state of play around
race at the Bar at that time and
recommendations for the Bar Council
and Bar-based stakeholders to consider
and/or adopt to tackle race inequality
at the Bar.

Research gathered to inform the
report, was undertaken in two stages.
The first was to gather data on race at
the Bar from the BSB, Bar Council
monitoring, survey data and external
sources. The main sources of internal
data was from the membership
database, supplemented, where
appropriate, from Pupillage Gateway
data, the Barristers’ Working Lives
Survey, and additional reports from the
BSB, Ministry of Justice (MoJ) and
Queen’s Counsel Selection Panel at the
time.

The second stage involved roundtable
discussions, organised by the Bar
Council in September and October
2021. The discussions covered four
themes covered in the Report (Access,
Retention, Progression and Culture).
Participants were barristers across
different ethnic backgrounds, on the
basis of an interest in the topic, and
those identified as having expertise,
lived experiences and/or those with
influence and responsibility for
effecting progress, such as Heads of
Chambers (HoC) or Equality and
Diversity Officers (EDOs).

The report reveals significant barriers
to entry and progression for barristers
from ethnic minority backgrounds. Key
findings included:

Access to Pupillage: Individuals from
ethnic minority backgrounds faced
greater challenges in securing
pupillage compared to their White
British peers.

Earnings Disparities even when
factoring in practice area, work
volume, region and seniority, women
earn on average less than men, with
Black women earning the least overall.

Progression: Black and Asian
Barristers are underrepresented in
taking Silk. With regards to judicial
appointments Black, Asian and other
ethnic minority candidates are less
successful in achieving an
appointment.

Workplace Culture: Barristers from
minority ethnic backgrounds,
particularly Black and Asian women,
reported higher instances of bullying
and harassment.

The overarching recommendations
were: target setting; data transparency
and monitoring; and the need for Bar-
based organisations to develop a race
equality Action Plan. It included a
template to help chambers and
organisations identify priorities and aid
in establishing greater support
networks for minority ethnic barristers.

Race at the Bar: A Progress Report
(November 2022)?

This was not an in-depth review/
analysis of data as in 2021, but did
include pupillage and silk appointment
statistics for 2022. The focus was to
assess the Bar's response to the 2021
findings, looking at the race-based
activity at the self-employed Bar in the
past year. Chambers, SBAs, Circuits
and other Bar-based organisations
were asked to share details of their
activity, efforts they were making and
experiences.

The short online survey was sent to all
HoCs on the Bar Councils database;
sadly out of 322 chambers only 67
responded, 20.8%. 92% of the
chambers that responded had
implemented at least one
recommendation, with a third taking
action across all four priority areas.

Whilst there was cause to celebrate,
there was still work to be done. The
report emphasised the need for
continued collaboration and resource-
sharing among chambers to address
the ongoing issues identified. Despite
efforts being made, challenges
persisted, particularly with regards to:

Resource Constraints: The lack of
time and personnel hindered the
implementation of EDI initiatives.

Sustained Commitment: Whilst the
initial enthusiasm was high,
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maintaining that momentum proved
challenging.

Race at the Bar: Three Years On
(December 2024)3

This third report provides an updated
analysis since 2021. Three methods
were used to collect the updating data:
an online survey sent to HoCs and
EDOs; a data-gathering exercise similar
to that in 2021; and the use of 5 focus
groups.

Disappointingly, despite improvements
and steps in the right direction, the
data evidences limited progress, and
continued disparities, especially for
Black barristers . The notable findings
include:

Tenancy Outcomes: Black/Black
British pupils were less likely to secure
tenancy immediately, and more likely
to be offered a probationary tenancy or
offered squatter status.

Earnings Inequality: Black and Asian
barristers continued to earn less than
their White colleagues across all
practice areas and the gap gets wider
when gender is factored - with all
women earning less than men of their
ethnicity, and Black women earning the
least of all.

Leadership Representation: Positively,
the number of silks from minority
ethnic backgrounds had increased, but
Black women remained
underrepresented, with only 8 Black
wl(i{men silks out of a total of 26 Black
silks.

Cultural Challenges: Disparities in
perceptions of fair work distribution
and experiences of bullying and
harassment persisted.

The report called for: enhanced EDI
training; improved monitoring of work
distribution and income by ethnicity;
and stronger support for EDOs within
chambers.

The Panel with the Bar Council
produced a Race Equality Toolkit*
alongside this report to assist the Bar
in implementing recommended actions
and taking effective steps toward race
equality.

The Future

There is now greater recognition of and
acceptance that race inequality at the
Bar exists. As individuals we can take
responsibility by supporting chambers
and others’ work in this area. Whilst
you may not have walked in the shoes
of your colleagues who are from
minority ethnic backgrounds, it is
important to take the time to
understand how racism operates
within our profession and why it is so
important to the profession as a whole
to eradicate it. There are a number of
resources on the Bar Council website to
assist. Engage in the conversation and
call out unacceptable, discriminatory
practices.



F

The Bar as a whole, whether via
chambers, SBAs, Circuits and the Inns
all need to continue to take active steps
to build an inclusive culture. They can
support members to undertake good
quality race awareness training. There
is a variation in the quality of training.
This should not be viewed as a tick box
exercise but a space to learn and
grown and an opportunity to change
the shape of the future Bar. In
addition, they can continue to support
outreach programmes such as 10,000
Black Interns®, Brid%ing the Bar® and
the Charter for Black Talent” to name
but a few.

In her inaugural speech® on 8th
January 2025, the Chair of the Bar,

Barbara Mills KC, set out her priorities
for her term in office. The third being,
“to ensure we make further strides in
our pursuit of equality, diversity and
inclusion.”, and to pursue the Bar

For pupils, the first year in
‘ﬂ practice is a unique combination
of exhilaration and vulnerability. Every
piece of feedback feels personal, every
performance in court is scrutinised,
and the constant desire to “get it right”
can take an emotional toll. Add to that
financial uncertainty, comparison
culture, and the deeply ingrained
traditions of a hierarchical profession,
and it’s no wonder that mental health
struggles can surface early.

Teaching resilience from the start
changes this narrative.

When resilience becomes part of the
professional toolkit, alongside drafting
skills and courtroom etiquette, it
empowers young practitioners to
approach their work with clarity,
composure, and confidence. It helps
them manage the inevitable setbacks,
silence the inner critic, and make space
for growth rather than perfection.
Crucially, it enables them to enjoy their
work, to find meaning in it, and to
sustain it.

A Professional Duty, Not Just a
Personal Choice

Building resilience is not only beneficial
for the individual, but it is an integral

Council’s long-term agenda on the
issue of EDI.

In order to achieve this, Barbara Mills
KC said she will be focusing on greater
awareness, acceptance and action. The
Chair fully recognises that she
represents all members of the Bar,
including those who do not agree with
her views on EDI. She has made a
commitment to continue the
conversation with the aim of
persuading (not forcing) those who
disagree that it is both a reasonable
and realistic expectation of chambers,
its members, employers, and Bar
stakeholders to monitor internal
practices and challenge inequalities. To
those who disagree, they are urged not
to hide behind the veil of social media
or a computer screen but to take up the
invitation offered and engage in the
conversation. Whilst understanding is
key but talking alone is not enough,
there also needs to be action.

To date there are members of the
profession who are unaware of the
Race at the Bar Series. It is hoped this
article has provided a snapshot of the
data and progression or in some
instances lack of it in the past three
ﬁears. In addition, it is hoped that it

as highlighted the important work
that has and is being undertaken by
the Bar Council. Finally, that it has
made the reader think about what they
can do, their chambers and/or
organisations they work with, to assist
to make this a more equal, diverse and
inclusive profession.

part of our professional responsibility
as barristers.

According to the Bar Standards Board
Professional Statement, barristers have
a clear obligation to manage personal
difficulties that may affect their work.
Under section 2.5(e), they must take
appropriate action to deal with
personal challenges that could impact
their professional duties. This means
we need to demonstrate that we are
aware of our own resilience and can
effectively manage the personal
impacts of our work.

These duties are not merely
aspirational. They speak to the very
heart of professional integrity. When
we attend to our own wellbeing, we
uphold the standards of service our
clients, colleagues, and the courts are
entitled to expect. A barrister who is
burnt out, emotionally exhausted, or
overwhelmed is less able to act in their
client’s best interests. Personal
resilience directly impacts professional
competence.

In this way, teaching resilience to pupil
barristers is not an optional extra; it is
part of fulfilling our obligation to the
profession and to the public.

Referring back to and relating to the
old African proverb in her speech, “if
you want to go fast, go alone. If you
want to go far, go together.” Change
takes time and substantial effort.
Acceptance of the need for change
being the first significant step. Whilst
the journey may be seen by some as
slow, it is one not to be short-lived.
This is a journey we need to walk
together, united, and one I hope
creates long and sustained changes for
generations of barristers to come; to a
point, where such conversations are no
longer required. Let us work together
to see real indents and significant
progress at the time of the next review
in 2027.

Karen Kabweru-Namulemu, Barrister,
1GC Family Law

https://www.barcouncil.org.uk/resource/
race-at-the-bar-report-2021.html
2https://www.barcouncil.org.uk/resource/
race-at-the-bar-progress-report-
november-2022.html
3https://www.barcouncil.org.uk/resource/
race-at-the-bar---three-years-on.html
*https://www.barcouncilethics.co.uk/
documents/race-equality-toolkit/
https://www.barcouncil.org.uk/support-for-
barristers/equality-diversity-and-inclusion/
race/10000-black-interns.html
°https://bridgingthebar.org/
“https://www.barcouncil.org.uk/resource/
bar-council-backs-charter-for-black-
talent.html
Shttps://www.barcouncil.org.uk/resource/
barbara-mills-kc-inaugural-address-8-
Jjanuary-2025.html

Changing the Culture: A Commitment
to Wellbeing

It is heartening that the legal
profession is beginning to discuss
mental health and wellbeing more
openly. But awareness alone is not
enough. What we need, what our
newest members need, is action. And
that begins with training.

The Northern Circuit has taken this
responsibility seriously. For several
years now, it has provided dedicated
training to pupils and new
practitioners, recognising that support
in the early stages of a career can set
the tone for everything that follows.
The initiative is forward-thinking,
compassionate, and practical. It says to
pupils; You matter, and we will support
you not only to be a good barrister, but
a well one.

These resilience-building sessions are
not about generic advice or vague
encouragement. They provide
structured, evidence-based tools,
drawn from coaching, psychology, and
lived experience, that help new
practitioners navigate the emotional
and cognitive demands of the job.
From managing imposter syndrome to
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developing
strategies for
recovery after a
difficult case, from
setting boundaries
to protecting time
for rest, the skills
taught are as
essential as legal
research or
courtroom preparation.

And the impact is already being felt.
Sharper Minds, Stronger Advocates

It is sometimes assumed that
prioritising wellbeing is a luxury,
something to consider once the real
work is done. But in fact, resilience
enhances legal performance.

A barrister who has developed their
resilience is better equipped to focus
under pressure, to handle criticism
without spiralling into self-doubt, and
to maintain perspective even in
emotionally charged environments.
Their advocacy becomes more
focused. Their submissions are more
concise. Their judgment is clearer.
Resilience strengthens the mind in the
same way physical training
strengthens the body, making it easier
to respond well when the stakes are
high. A resilient practitioner is not
only less likely to burn out, but they
are also more likely to produce high-
quality work over the long term.

It is time we recognised this not as a
fringe benefit, but as a core element of
professional excellence.

Learning from the Next Generation

As the next cohort of pupils begins
their journey into practice, there is
much we, as established practitioners,
can learn from them.

This generation of pupils is entering
the profession in a time of change.
They are more open about mental
health. They are more attuned to the

importance of work-life balance, more
curious about sustainable careers, and
more willing to question the “this is
just how it is” approach that has long
characterised the culture of the Bar.
Rather than dismissing this as
weakness, we should celebrate it as
wisdom.

If we teach resilience to our youngest
colleagues and instil in them the
permission to protect their well-being
and the tools to do so, they may, in
turn, help transform the profession
from within. They will become the
barristers who lead chambers with
compassion, who manage teams with
emotional intelligence, and who build
careers that last.

And in doing so, they may teach us
something too.

Practical Tools for Pupil Resilience

So, what does resilience training for
pupils look like in practice? At its best,
it includes a combination of the
following:
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e Mindset Training: Helping pupils
understand the power of a growth
mindset and how to embrace
feedback, learn from mistakes,
and reframe setbacks as
opportunities.

e Cognitive Restructuring:
Teaching techniques for managing
negative self-talk, reducing
catastrophising, and shifting
perspective during periods of
stress.

e Emotional Regulation Skills:
Equipping pupils with strategies to
calm the nervous system (such as
breathwork and mindfulness),
enabling clarity and focus in high-
pressure situations.

¢ Boundary Setting and Time
Management: Supporting pupils
in learning how to protect time for
rest, manage workload effectively,
and avoid the pull of chronic
overwork.

e Values-Based Goal Setting:
Encouraging pupils to define what
matters to them, not just
professionally, but personally, and
to build careers aligned with those
values.

e Community and Connection:
Fostering a sense of belonging,
shared experience, and mutual
support through group discussions
and peer mentoring.

These are not “soft skills.” They are
professional competencies. And like
any skill, they can be learned and
practised.

A Collective Responsibility

The Bar is a noble profession, but it is
also a demanding one. If we want it to
thrive, if we want our brightest minds
to remain in the profession, to
contribute their gifts, and to serve
justice with vigour and care, we must
support them in doing so.

This is not just the responsibility of
individual barristers, but of chambers,
circuits, and institutions. Resilience
training should not be optional or
peripheral. It should be embedded into
the very fabric of pupillage, alongside
every other aspect of legal education.

Fortunately, the tide is turning.
Programmes like those delivered by the
Northern Circuit are a shining example
of what is possible when we take this
seriously.

But we must go further. We must make
well-being part of our professional
identity. We must model resilience
ourselves, not as perfection, but as
presence, not as invulnerability, but as
inner strength.

Shaping the Future

Pupillage is the foundation of a
barrister’s career. What we teach our
pupils today will shape the Bar of
tomorrow.

If we teach them that resilience is not a
sign of weakness, but a source of
strength, and if we show them that
their wellbeing matters, they will carry
that lesson with them into every
courtroom, every chambers meeting,
and every client conference.

They will become the leaders, mentors,
and changemakers that this profession
needs.

So, as a new draft of pupils prepares to
embark on their journey of discovery,
let us stand beside them, not only to
guide them in the law, but to support
them as whole people. And perhaps, if
we are willing, we might learn
something from them in return.

Louise Kitchin, Barrister, Lincoln
House Chambers
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Your taxing guestions answered

When we meet clients in the legal profession, there are two common topics of discussion:

income tax and inheritance tax. With so many changes over the last 12 months, clients are
keen to understand their current obligations and allowances, so they can plan for retirement
and protect their family’s future wealth. Let’s answer two of your most popular queries...

1. What are the income tax bands how do they affect me?

The income you receive is taxed in bands. The number of
bands you are in depends on your total income. They start
at zero and increase to 45% for additional rate taxpayers.
Benefits in kind, such as a company car, are also taxed in
this way and affect the rate of tax you pay. Personal pension
contributions can increase the amounts of income in lower
bands and reduce your overall tax bill.

2. What can | do to reduce my inheritance tax liability?

With careful planning you can minimise the inheritance tax
paid on your estate and maximise the legacy you leave your
loved ones. As part of this process it’s important to use the
full allowances available to you. If you don’t know what
these are, perhaps now is the time to ask.

Let’s talk about tax!

When it comes to tax, there are no silly
questions, so don’t sit in silence. Take
action now to protect the wealth you’ve
worked so hard to build. Our friendly,
knowledgeable team are waiting to help,
with a complimentary initial consultation
available to all new clients.

HWIFM are Independent Financial
Advisers offering impartial advice to help
clients make informed financial decisions
and achieve financial freedom.

www.hwifm.co.uk

INDEPENDENT
FINANCIAL
MANAGEMENT

WHAT KIND OF LIFE
DO YOU WANT TO LEAD?

Our team of independent financial advisers help business owners

and families secure the lifestyle they want and can help with:

S o U

Plan your financial freedom today.

To arrange a free, no obligation initial call with our experienced independent financial advisers.

Please contact us on 01606 338914 hwifm.co.uk @ hello@hwifm.co.uk

The value of an investment and the income from it could go down as well as up. The return at the end of the investment period is not guaranteed and you may get back less than you originally invested.




The Impact of the Legal Aid Cyber Attack
on Family Legal Aid

Sometime, in April 2025, the Legal Aid Agency was struck by a wide scale
cyber-attack. For the most part, the situation has been of limited interest to
the general public, with a brief mention here and there. The implications on

the profession though and the widescale impact on the publicly funded bar
and legal aid solicitors, has yet to be measured in full.

By Adrian Barnett-Thoung-Holland, barrister at Coram Chambers

hat we have been told is that a
W“known” hacking group is

responsible for the attack. The
attack is assumed to have taken place
around April but the full extent of it
was better known come May.
Injunctions were obtained to prevent
the criminals publishing the data they
had obtained. That extended to
personal information ranging from
contact details, addresses and financial
information. It was suggested early on
that the information taken extended to
lay service users as opposed to CCMS
recipients (lawyers and organisations).
One does not get the sense that the
fullest extent of the breach is entirely
known or else, is ready to be disclosed
just yet. For now, at time of writing, the
LAA's online services remain down so
that the service and its users can
remain safeguarded.

Meanwhile, Parliament brought the
Criminal and Civil Legal Aid
(Amendment) Regulations 2025 into
force in order to take control of the
situation.

The writing had been on the wall for a
while. People might have forgotten the
cyber attack on the Bar Council in 2022
or the high profile attack on CTS in
2024. This newest incident is part of a
running trend - a trend, one fears, is
not likely to stop any time soon.

Even outside the legal profession, cyber
attacks are on the rise. Everyone is
well aware of the Co-op and M&S cyber
hacks with the additional revelation of
a further attempt made against
Harrods. This is not something that is
likely to stop.

Lawyers, generally, are tempting
targets for cyber criminals — we deal
with critical personal information,
sensitive data and information that
shouldn’t be even remotely near public
consumption in many situations.

All big words, all big generalisations —
but how is this impacting the
hardworking, publicly funded lawyers
on the ground at this point in time?

Aftermath

On 28th May, 2025, the Legal Aid
Agency rolled out a contingency
payment system for civil legal aid,
including family work. Essentially, it
allows CCMS users to opt in to receive

temporary payments which are
averaged out from the previous three
months. The system is opted into each
week and results in a weekly payment.
It would be incorrect to see this as a
“wage” or a “salary” — it’s an advance,
perhaps even a loan that needs to be
repaid. It does appear that people who
onboard to the payments can also
appeal decisions should their weekly
contingency payments work out lower.

There is some confusion over the tax
position of the contingency payments
as well as the HMRC'’s position as well
as its treatment for VAT purposes is
still a little unclear.

At the family bar, for barristers
predominantly representing publicly
funded clients, the payments are either
bridging a desperately difficult time for
them or are highly suspicious,
depending on who you ask. Some of
my colleagues have been waiting so
long for legal aid to actually pay out on
their cases that the contingencies are
welcome in the immediate, just about
getting them by. Some are even getting
paid more regularly than the
ordinarily would. On the other hand, I
have colleagues who are extremely
hesitant to go anywhere near them —
especially with the threat of
recoupment in the background.

Our pupils, now picking up their first
(mostly publicly funded) cases, are also
unsure of what the future might be.
Their three month backlog isn’t there
(if available at all) and nearly all family
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pupils will start with some element of
publicly funded work to get them
started, though this differs from degree
to degree. This is an extremely shaky
start for those who’s first steps into the
profession depend on those modest
payments at some unknown point in
the near future.

0dd then, perhaps, that the LAA’s near
weekly e-mails as of June, 2025,
mention criminal, civil but not family
practitioners, as though we are not the
bulk of the civil payments.

What about the wider impact on
chambers itself? Chambers, like my
own, where a significant purpose of its
revenue depends on public funding? In
order to generate that revenue,
members need to take up the
contingency payments on which rent is
levied in the usual manner. What
happens when it is not sustainable for
members to take those contingencies
and what is the impact on members
and chambers when the recoupments
come in? And what happens when the
recoupments finally hit home? Are we
going to be worse off than when we
started?

And don’t forget the data risk itself —
because from the first time a burglar
steps into a pristine home, there is a
sense that security will never be the
same again. Are we now faced with the
reality, when assuring vulnerable
parties in need of legal aid, that there
is some risk to their data? Can we



honestly say that everything is as
secure as we hoped?

Pressure Point
To many, this was the very last thing
we needed in the family justice system.

Anecdotally, delays in the family court
procedure are commonplace.
Depending on who you talk to, the
reason for those delays has many
different factors. It is simply that there
are so many cases in the system? Are
cases taking too long to resolve —is 26
weeks for public law care proceedings
realistic anymore? Should CAFCASS
reports take over 20 weeks to be
prepared in private law cases with very
present and immediate issues where
professional involvement is desperately
needed? Is it acceptable that privately
funded independent social workers
(“ISWs”) are the only speedy option,
creating a two-tier system for those
who can pay and those who cannot?
Do we need more judges? Or more
court staff? Maybe, the real reason was
the COVID-19 pandemic, which
generated a back log of cases not
getting resolved which we never
recovered from? Or could NCDR be our
saving grace and alleviate the pressure
from an embattled and struggling court
system?

I don’t have any answers to those
question. I can’t say that any one of
those concerns is or is not more
responsible for the pressures we are all
facing right now. What I can say, with
some confidence, is that the Legal Aid
hack hasn’t helped the situation at all.

Implications

It is as yet not clear what the long-term
impact of the hack is going to be on the
family bar in particular. One wonders if
there are longer term issues a foot
here. Legal Aid has not been subject to
review for over ten years now and the
meagre system has been rumbling on
despite the increasing challenges of a
post-COVID universe.

There are two viewpoints — either this
will be the nail in the coffin or there
will be an opportunity to reconsider the
entire Legal Aid fabric and “start over”.
Neither seems immediately more likely
than the other, save that the situation
is only likely to get worse.

Public opinions on the hack are few
and far between, generally because a
lot of the public don’t appear to grasp
what this means. I am not here to vent
opinions or arguments (not today at
least) but I make the point that when
something so important like access to
justice (for example) is damaged and
yet it impacts a smaller subsection of
the population, it is hard to see why
the larger (unaffected) population
ought to care. That is why you won’t
read about the Legal Aid Hack in daily
news cycles outside of the legal
profession. That’s a disappointing state
of affairs.

I can’t say there is a watertight
solution. What I can say is that the
financial implications will be felt for
some time and the importance of cyber
security in legal services is only going
become more important. Premiums
may rise, services may become more

and more critical — at some point Cyber
Essentials Plus will be the basic
expectation for every legal organisation
in existence. When the burglar has
visited, the premium on your security
and safety can only go higher...

Green Shoots

As of July, 2025, the LAA has provided
a clearer update of the route to
recovery. A new “Sign into Legal Aid
Services” platform will replace the
existing portal. This works, as I
understand it, as a filter lens through
which Legal Aid Providers will be able
to log in and access Legal Aid digital
services like the CCMS platform. We
have yet to have any clear idea when
normal billing and payments will
resume.

The current timeframe puts us at about
September/October, which isn’t the
worst case scenario but it’s the best
case either. And that’s not all at once
either — we are expecting to return in
phases. No firm date has been given
so far, just constant promises that the
system will be returned to service as
soon as possible.

I can’t blame the people working at the
LAA undoubtedly doing their level best
to bring things back online. It cannot
be an easy situation.

For now, we wait, uncertain of the
future.

Adrian Barnett-Thoung-Holland,
barrister at Coram Chambers,
specialising in financial remedies
including applications under Sch 1
Children Act 1989 and ToLATA 1996

Reviving Domestic Prosecution of
International Crimes

A crime committed anywhere in the world stands against the moral
foundations of all societies, yet international crimes are
differentiated from domestic crimes. International crimes undergo

a stark irony whereby they are labelled as the most serious crimes
by a mutual consensus around the world, yet their accountability
faces numerous resolvable challenges. Whilst crimes committed
locally have a trusted avenue in domestic criminal courts, the
prosecution of the most heinous crimes of international law is lost
without direction.

By Breshna Rani, Barrister (unreg)

ost famously, international
Mcrimes are dealt with by the

International Criminal Court
(ICC) or specialist tribunals, but
academically, following the principle of
complementarity means these avenues
should be secondary to national
criminal jurisdictions and have a
complementary role (Article 1 of the
Rome Statute of the ICC) to domestic
investigations and proceedings. The

integration of international criminal
law in England and Wales can be found
by virtue of the International Criminal
Court Act 2001, War Crimes Act 1991,
Geneva Conventions Act 1957,
Criminal Justice Act 1988 and
customary international law, where
consistent with existing law. Despite
the historic statutes, there have only
been three prosecutions in the courts
of England; Sawouniuk [2000] EWCA

Crim 9, Zardad [2007] EWCA Crim 279
and Payne H DEP 2007/411, and the
actual use of the incorporated law
seems to have become stale, not
because of its inefficiency but the state
of dormancy.

The prosecution of international
crimes may be unseen lately, but
domestic criminal courts are not shy of
using the enshrined principles of
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international law. In the notable case of
R v Reeves Taylor [2019] UKSC 51, the
Supreme Court determined whether
severe suffering inflicted by non-state
armed groups qualifies as torture
under Section 134 of the Criminal
Justice Act 1988, which pertains to the
UK’s obligations under the United
Nations Convention Against Torture.
This matter required inter%retin%the
Torture Convention through the Vienna
Convention on the Law of Treaties lens,
allowing the court to scrutinise its
scope. In the case of R v Gul [2013]
UKSC 64, an appeal concerning
terrorist publications under the
Terrorism Act 2006 was examined,
where the court utilised international
legislation to delineate the term
'terrorism’ in the context of non-
international armed conflict. One
reason the appeal was rejected was
that the court did not adopt the various
definitions of terrorism found in
international law; however,
international law norms were applied
to guide judicial discretion. The
application and utility of international
law extend beyond interpretation to
assessing the fairness and
proportionality of domestic leglislation
and the application of criminal law
}érocedures. In R v ABJ[2024] EWCA
rim 1597, the court examined
whether Section 12(1A) of the
Terrorism Act 2000 aligns with Article
10 of the European Convention on
Human Ri%hts (ECHR) concerning
freedom of expression and whether the
jury requires a é)roportionality
direction regarding such offences.
Section 12A establishes an offence for
supporting a proscribed organisation,
irrespective of the defendant’
knowledlge of the organisation's status
in the UK; in considering compatibility
with international law, it was
determined that demonstrating the
elements of the offence is sufficient to
show proportionate interference with
the defendant's Article 10 rights. This
non-exhaustive list of cases evidences
the routine applicability of
international norms in criminal courts;
however, the current problem lies in
the willingness to prosecute
international crimes rather than

utilising international law in a
supporting role.

Eurojust’s national jurisprudence
database on core international law
crimes grosecution shows prosecutions
by Sweden, France, the Netherlands
and Germany very frequently in recent

ears related to crimes committed in

yria, Iraq, Afghanistan and even
Rwanda. The trials also proceed for an
extensive amount of time. In Germany,
a Syrian doctor, Alaa M., was
prosecuted for torturing detainees, and
the trial lasted for 3.5 years. This
would have undoubtedly consumed
domestic resources, but justice
prevailed in a domestic court. Over the
years, there have been many instances
where suspected war criminals were
found in the jurisdiction of England
and Wales. Around 2013, the Home
Office identified around 700 suspected
war criminals on the immigration list.
Although there has not been an official
data set in recent years, the UK is a
known safe haven for many. While it is
understood that the current domestic
framework only allows prosecution of
UK nationals, residents or those
subject to UK service jurisdictions, it is
unreasonable to believe that, in all
these years, the lack of immigration
jurisdiction prevented prosecutions of
International crimes. One practical
implication of the state’s willingness to
prosecute international crimes could
potentially manifest in a deterrence
against the immigration of such
suspects. This could automatically
avoid susgects looking at the UK as a
haven and prevent the state from
breaching its international law
obligations.

There are limitations in the current law
that prevent foreigners entering the UK
from being prosecuted; the lack of
universal jurisdiction is a serious issue
raised by many organisations and most
recently by the Clooney Foundation.
However, over the years, various data
sets have indicated a significant influx
of individuals suspected of war crimes
or crimes against humanity who now
reside in the UK and can therefore be
prosecuted. The limitations exist, but

. 1 2 the barrister Michaelmas Term 2025

they don’t cause a predicament to all
international law crime prosecutions.

Earlier this year, the International
Centre for Justice for Palestinians
announced it would launch private
prosecutions against UK citizens who
contribute to the atrocities of Israel in
Gaza; the lack of willingness by the
public authorities to take action is
triggering private individuals and
organisations to take the lead.
Furthermore, Michael Mansfield KC,
alongside Barrister Sean Summerfield
and other known organisations,
submitted a 240-page dossier of 10
British nationals suspected of
committing war crimes and crimes
against humanity whilst they served in
Israel’s military in Gaza. The
Metropolitan Police (MET) is currently
assessing the re%ort. Beyond this, the
BBC noted that the MET has received
around 180 referrals regarding war in
Gaza since 2023. A significant volume
of information is coming in that should
potentially trigger prosecution, and this
1s not novel. There is always a burden
placed on investigative and evidentiary
challenges involving cross-border
crimes, lack of resources, funding and
more. Still, Summerfield, in his latest
article for the Counsel Magazine,
rightly shifted the burden on MET’s
war crimes team to investigate such
crimes despite the challenges and be
equipped to tackle them. In Sawouniuk
[2000] EWCA Crim 9, the trial court
visited Domachevo, and the jury had a
chance to observe a site where the
massacre of the Jewish population
occurred. Over two decades ago, a
domestic trial for an international
crime was given its due importance,
and the trial court travelle
internationally to examine evidence of
a massacre that took place in 1942; the
irony is that today we struggle even to
bring such crimes for serious
consideration. There is now
unparalleled access to digitally
recorded evidence through social
media and other mediums.
Additionally, easy reporting of crimes,
combined with virtual and augmented
reality, can aid in understanding the
location or broader scene of the crime
or related scene. Although this is not
yet implemented or utilised in
courtrooms, its existence highlights
potential ways in which evidence
collection and prosecution can be
facilitated for international crimes.

Many might also argue that because
the criminal justice system is facing a
significant backlog, as cuts to legal aid
impact criminal practitioners, creating
a gap in representation and triggering
a domino effect on other issues, in the
midst of these challenges prosecution
of international crimes is not of high
importance. The criminal justice
system will inevitably contront
challenges. As long as these issues
persist, the willingness to prosecute
international crimes should not be
postponed because of procedural and
systematic difficulties, nor should they
be used as an excuse for hesitation.
The UK should no longer be a haven
for individuals who have committed
grave crimes and now enjoy de facto
Immunity.

Breshna Rani, Barrister (Unreg),
County Court Advocate
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Elderly Parenthood and Future Safeguards
in International Surrogacy: Mr K & Anor v

Mr Z & Anor [2025] EWHC 927 (Fam)

By Monique Simone Fremder, Inner Temple Scholar

Anor v Mr Z & Anor [2025] EWHC
927 (Fam) offers important
uidance on how age intersects with
the welfare assessment in parental
order applications under section 54 of
the Human Fertilisation and
Embryology Act 2008 (HFEA 2008).

The High Court decision in Mr K &

The applicants, a married couple aged
72, sought a Earental order in respect
of their son, B, born through
%\?stational surrogacy in California.
hile ultimately granting the order,
Mrs Justice Knowles used the case to
highlight the importance of proactive
welfare planning, particularly in cases
where the intended parents are of
advanced age or where the gr%plication
is made by a single person. This
1udgment uilds upon and extends the
ine of guidance developed in Re 7
(Foreign Surrogacy) [2024] EWFC 304
and Re Z (Unlawful Foreign Surrogacy:
Adoption) [2025] EWHC 339 (Fam).

Background and Statutory

Compliance

Mr and Mrs K entered into a lawful
surrogacy arrangement in California.
The embryo was created using Mr K’s
sperm and a donor egg, and a pre-birth
order obtained in California confirmed
the applicants as B’s legal parents,
thereby extinguishing any parental
rights that might otherwise vest in the
surrogate, Mrs Z, or her husband (para
8). Following B’s premature birth in
early 2024, the applicants took
immediate care of him and returned to
the UK, where he now resides full-time
(paras 8-9).

At the time of the application, B was
thriving in a loving and structured
home. The Parental Order Reporter
noted a strong and affectionate
attachment between B and the
applicants, supported b(}/ a nanny and
family routines (para 10). The
applicants satisfied all statutory criteria
under section 54 of the Human
Fertilisation and Embryology Act 2008,
including domicile, time limits, genetic
connection, and valid consent (para
24). That framework incorporates the
welfare checklist in section 1(4) of the
Adoption and Children Act 2002. While
those criteria were met, Mrs Justice
Knowles emphasised that they must be
assessed through the lens of B’s lifelong
welfare, particularly in light of the
applicants’ advanced age (para 28).

Welfare Throughout Life:
The Role of Age

Despite their good health, the
applicants' age necessitated a careful
inquiry into the longer-term

implications for B’s welfare. Mrs
Justice Knowles observed that by the
time B reaches adulthood, both parents
will be in their late eighties, raising a
realistic prospect of incapacity or death
during his minority (para 3). Initially,
the arrangements in place for such
gg?ntualitles were found lacking (para

Following judicial direction, the
applicants created a comprehensive
care plan. This included nominating
Epecial guardians, establishin% a
iscretionary trust, executing lasting
powers of attorney, and preparing
detailed wills (paras 21-22). These
actions were considered sufficient to
satisfy the court that B’s welfare would
be protected in the event of any future
disruption to his care (para 30).

Comparison with Re Z (Unlawful

Foreign Surrogacy: Adoption) and
the Absence ogRisk

The judgment draws a clear distinction
from Re Z (Unlawful Foreign
Surrogacy: Adoption) [2025] EWHC
339 (Fam), where intended parents
had not made adequate legal or
immigration arrangements, leaving the
children stateless and vulnerable (para
32). By contrast, Mr and Mrs K
undertook significant due diligence and
secured legal parentage at birth in a
gezglélgiced surrogacy jurisdiction (paras

The surrogate, Mrs Z, was not
exfploited; she was experienced, well-
informed, and voluntarily participated.
There was continued contact between
the surrogate and the applicants,
further demonstrating transparency
and goodwill throughout the process
(para 33).

Expanding the Re Z (Foreign

Surrogacy) Checklist: New Welfare
Safeguards

In paragraph 35 of her judgment, Mrs
Justice Knowles extended the welfare
§uidance established in Re Z (Foreign
urrogacy) [2024] EWFC 304 by
identifying three further matters to be
considered in parental order
applications. These additional
considerations reflect the heightened
importance of long-term plannin
where applicants are of advanced age
or applymﬁ without a partner. First, the
court emphasised the need for
intended parents to demonstrate what
legal and financial arrangements have
been put in place, both before and after
the making of a parental order, to
establish a secure and enduring
framework that supports the child’s
welfare over the course of their life.
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Secondly, the evidence should show
that careful thought has been given to
how the child’s care and financial
needs would be met in the event that
one or both parents were to lose
capacity. Thirdly, the application must
set out the arrangements in place to
ensure the child’s continued care and
financial security in the event of the
death of one or both intended parents
(para 35). Mrs Justice Knowles further
advised that these matters should be
addressed clearly in the evidence filed
with the application and considered b
the Parental Order Reporter as part o
their assessment of the child’s welfare
(para 36).

Significance of the Judgment

This judgment makes a valuable
contribution to the developing case law
on international surrogacy and
parental orders. It reflects the court’s
willingness to engage openly with the
realities of later-life parenthood, while
reaffirming that the legal test remains
firmly anchored in the child’s welfare.
By extending the established Re Z
framework, the decision provides
practical guidance for applicants, legal
representatives, and parental order
reporters on how to plan and evidence
long-term sa,feguardm% arrangements.
It also signals a careful and inclusive

judicial apgroach, responsive to the

diversity of modern family structures
while maintaining a clear focus on the
enduring needs of the child.

Conclusion

Mr K & Anor v Mr Z & Anor [2025]
EWHC 927 (Fam) affirms that
advanced age is not, in itself, a bar to
obtaining a parental order. However, it
also serves as a reminder that welfare
is a lifelong consideration under
section 1(2) of the Adoption and
Children Act 2002 (para 18). Legal
practitioners advising older or single
intended parents should ensure that
comprehensive, forward-looking plans
are in place and properly evidenced.

In expanding the judicial framework
applicable to such cases, the decision
responds to the evolving realities of
family formation with clarity, foresight
and a principled commitment to
safeguarding the child’s welfare
throughout their life.

Monique Simone Fremder, Inner
Temple Scholar
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Barristers, Burnout, and the Broken System

There’s a certain irony in the fact that barristers—those trained to advocate,

P

analyse and articulate the finest nuances of justice—are often the last to recognise

when they need help themselves. We cross-examine witnesses with surgical
precision, yet flinch when asked, “How are you really?” We can cite case law from
1878 at the drop of a hat, but struggle to admit when we haven’t slept properly in
weeks. Welcome to the Bar: where everyone has imposter syndrome, nobody has
a therapist, and burnout is just the price of success.

By Noshin Nawal, Barrister, human rights, and environmental policy specialist

profession is bleeding. Junior

barristers are leaving in droves.
Pupils are surviving on stipends that
barely stretch beyond Pret’s vegan
cookie. Ethnic minorities and women
are vastly underrepresented in senior
chambers and overrepresented in
statistics on workplace harassment.
And yet, we soldier on, silks fluttering
heroically in the wind—like that will
somehow plug the gaping hole in our
wellbeing.

Let’s not mince words. The legal

The Bar has long had a problem with
pretending everything is fine. Mental
health, for all our eloquence, remains
the silent brief in the room. There is, of
course, no shortage of glossy
campaigns: “Wellbeing at the Bar,”
mindfulness workshops between trials,
chambers offering yoga once a quarter
(you know, between your third mention
and fourth existential crisis of the day).
But the culture hasn’t shifted. Long
hours, last-minute instructions, and the
unrelenting pressure to be “resilient”
still dominate. God forbid you admit
that juggling ten cases, two appeals,
and one panic attack isn’t sustainable.

And for those of us who are women, or
racialised, or worse—bhoth—there’s an
extra layer to the fatigue. You're not
just trying to survive; you're trying to
prove you belong. You’re supposed to
be grateful. Grateful for the
opportunity. Grateful for the seat at the
table (even if that seat is unpaid,
undermined, or on the farthest end of
the room). You carry the weight of
being the “first,” the “only,” the
“exception.” You're a diversity statistic
with a pulse. Meanwhile, your white
male colleague with a cricketing
background and a father in the
judiciary has the audacity to complain
about how “competitive” the profession
has become.

Let’s talk pay. Or rather, the lack of it.
Criminal barristers, particularly at the
junior end, are earning less per hour
than minimum wage after travel,

preparation, and court time are
factored in. Legal aid is a noble cause—
but nobility doesn’t pay rent. Many of
us are financing our careers on
overdrafts and fumes. The glamorised
image of the barrister in a mahogany
chamber with leather-bound volumes
and a decanter of whisky? Fiction.
Reality looks more like a cluttered
kitchen table and a half-dead laptop
held together by willpower and charger
tape.

And then there’s the issue of
boundaries—or, more accurately, the
complete absence of them. Clients don’t
care that it’s 10:30 PM and you’re in
your pyjamas when they email. Clerks
don’t think twice about calling you on a
Sunday morning. Courts expect
miracles on 48 hours’ notice. And
chambers? Well, they’ll “appreciate
your dedication” as long as you don’t
ask for anything inconvenient—like
maternity leave, or mental health
support, or actual remuneration.

The problem isn’t just the workload. It’s
the culture that rewards silence and
punishes honesty. We celebrate the
barrister who never says no, who turns
up to court with three hours of sleep
and a half-drafted skeleton argument,
who hasn’t taken a holiday since 2018.
We call that commitment. We should
call it what it is: a red flag.

And let’s not pretend it’s getting better.
According to the Bar Council’s own
research, more than one in three
barristers struggle with work-related
stress. Women are more likely to report
mental health challenges, yet less likely
to feel supported. Ethnic minority
barristers face additional barriers, from
coded discrimination to outright
exclusion, often with no recourse.
These aren’t isolated anecdotes—
they’re systemic patterns.

What’s worse is how normalised it’s all
become. Chambers talk about
“resilience” as though it’s a badge of
honour. Judges scold barristers for
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delays without ever asking whether the
brief was dumped on them two days
ago. Senior counsel who came up
through the ranks during a time of
relative financial security and housing
affordability wax poetic about how
“things have always been tough.” But
this is not the same Bar they knew. The
stakes are higher, the costs are steeper,
and the margins of error are razor-
thin.

Many of us are afraid to speak up. We
fear being seen as weak, or ungrateful,
or—heaven forbid—"“difficult.” But let’s
be clear: asking for fair pay, humane
hours, and mental health support isn’t
difficult. It’s basic. If the Bar wants to
retain talent, particularly from
underrepresented communities, then it
must stop treating burnout like a rite of
passage and start treating it like the
emergency it is.

We also need to talk about retention.
The “leaky pipeline” isn’t just about
numbers—it’s about what kind of
profession we’re building. What
message are we sending to brilliant
young minds when we say, “Welcome
to the Bar. You will be overworked,
underpaid, and undervalued, but you
get to wear a wig, so chin up!”? Is it
any wonder that so many leave, not
because they’re not good enough, but
because the system is too broken to
make room for them?

And those who stay? We adapt. We
numb ourselves. We joke about our
misery. We bond over caffeine and
deadlines and a shared sense of doom.
But none of that is sustainable. None of
it should be considered normal.

So what needs to change?

First, the glorification of overwork
must go. We need to stop fetishising
exhaustion and start valuing
sustainability. Rest is not a reward; it’s
a requirement. Chambers should be
encouraging manageable workloads,



not treating burnout as a sign of
dedication.

Second, support services must be
properly funded and integrated—
especially for pupils and juniors. That
means access to counselling,
mentorship programmes, and clear
policies on working hours. It means
making space for conversations about
stress, depression, anxiety, and trauma
without fear of professional
repercussions.

Third, we must rethink pay structures.
It is unacceptable that someone called
to the Bar is earning less than someone
pulling pints at a pub. Legal aid needs
proper investment. Chambers must be
transparent about income expectations
and stop relying on the goodwill of
juniors to prop up the system.

Fourth, diversity cannot remain
cosmetic. It’s not enough to have a
Black woman on the website banner or
a neurodivergent barrister mentioned
at a DEI event. Inclusion means
listening, supporting, and retaining
those who are too often excluded. It
means challenging microaggressions,
offering flexible work models, and
having hard conversations about race,

class, and gender—not just when the
Bar Council issues a statement, but
every day.

And finally, we need to change the
culture from within. If the barristers
best trained in advocacy can’t advocate
for their own wellbeing, what hope is
there for the rest of the justice system?

This isn’t just about self-care. It’s about
survival. It’s about preserving a
profession that holds itself to the
highest standards but often fails the
very people upholding them. It’s about
ensuring that the next generation of

barristers doesn’t have to choose
between having a life and having a
career.

Burnout is not a badge of honour. It is
not character building. It is corrosive.
And if the Bar is to thrive—not just
exist but thrive—it must be reimagined
with humanity at its core. After all,
we’re in the business of justice. Let’s
try dispensing a bit of it within our
own ranks.

Noshin Nawal, Barrister, human rights,
and environmental policy specialist
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What'’s changed in child protection law Iin
the aftermath of the child sexual abuse

inquiry

It’s three years since the Independent Inquiry into Child Sexual Abuse
(IICSA) issued its concluding report and recommendations, in October
2022. Launched as a statutory inquiry a decade ago, this multi-faceted
investigation into the systemic abuse of children in a vast array of state

| and non-state institutions — including children’s homes, prisons and
religious organisations — found the harm inflicted on victims and survivors

| to be “incalculable”. Almost 6,000 victims and survivors, aged 18 to 87
years, contributed to the Inquiry’s Truth Project research programme; for
nearly 1 in 10, this was the first time they had told anyone of the abuse
they suffered as a child.!

By Carolyne Willow, Barrister, The Barrister Group

Secretary Yvette Cooper MP told

parliament “Before Easter, the
Government will lay out a clear
timetable for taking forward the 20
recommendations of the final IICSA
report”.? Understandably, this was
widely interpreted as government
having accepted all 20 final
recommendations (a great many others
a%peared in IICSA’s previous reports).
The reality is not so clear-cut.

In January 2025, Labour’s Home

Starting with the Inquiry’s call for
statutory child protection authorities in
England and Wales, the Home Office’s
April 2025 update promises a
consultation “on a roadmap” for
reformulating the existing statutory
Child Safeguarding Practice Review
Panel in England (established in 2018
through the Children and Social Work
Act 2017). A new Panel Chair has been
appointed with an explicit remit to help
steer this transition. The Children’s
Wellbeing and Schools Bill, introduced
into the House of Commons in
December 2024 and now in the Lords,
is the obvious legislative mechanism
for creating this body in England. But
government timings mean this
opportunity is likely to be lost.

IICSA first urged the legal prohibition
of pain-inducing techniques in child
prisons in February 2019. It described
the state-authorised, deliberate
infliction of Pain by prison officers as a
“form of child abuse” which sub'ugates
children and makes them less likely to
report sexual abuse. It found 1,07
allegations of sexual abuse in child
prisons between 2009 and 2017, 54%
of which concerned sexual assault or
rape.? The Inquiry’s recommendation
for a ban was repeated in its final
report and followed similar calls from
anti-torture committees,* the UK’s four
Children’s Commissioners® and the
Committee on the Rights of the Child.®
The last government officially rejected
this recommendation in May 20237,
this government sunk further in the
Justice Secretary’s announcement in
April 2025 of a new éjain-inducing
technique in England’s three juvenile

month é)eriod." “Specially trained and
selected” staff will be empowered to
S}f)ray the chemical PAVA into the faces
of children. The Association of
Directors of Children’s Services
immediately warned, “the use of
violence to deal with violence could
disproportionally impact marginalised
children”.’

The Faculty of Forensic and Le%al
Medicine of the Royal College o
Physicians summarises the risks of
PAVA as “injury to the eyes, respiratory
tract, and skin”.'° Children in custody
told Barnardo’s they’'re worried about
“misuse and emotional distress”, “fear
of escalation” and “long-term physical
effects and emotional trauma”.!!

Officers are already trained to violently
twist a child’s wrist, yank their thumb
backwards and apply extreme pressure
behind the base of a child’s ear lobe.
The prisons inspectorate reports that
63% of children in custody have
formerly been in care and more than a
third have a disability. In July 2025,
the Howard League for Penal Reform
launched a judicial review challenge to
the lawfulness of this PAVA decision.

One of IICSA’'s most innovative legal
proposals — a route for children in care
to obtain an order from the family
court to mandate or limit a local
authority’s exercise of parental
responsibility — was tabled as an
amendment to the Children’s Wellbeing
and Schools Bill by Labour Peer Lord
g\éaétgon who told the House in June

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,

i The family court is able to

i intervene [through section 8 of the
} Children Act 1989] in how parents
} exercise their parental

; responsibility, yet it has no

; equivalent power in respect of

! corporate parents, when looked-

! after children are the most

w vulnerable children in our society...
i That is an inconsistency that I

l believe needs to be confronted and
i brought to an end.?

IICSA reviewed existing remedies for
children in care - including judicial
review, Human Rights Act injunctions
and independent reviewing officers
referring their serious concerns to
Cafcass — and judged none of them to
be wholly effective. Education Minister
Baroness Jacqui Smith gave a baffling
dismissal of Lord Watson’s amendment:
“[This] would risk making children’s
ability to have their voice heard and for
the professionals around them to
support them less likely to happen”.'*

In its 2018 interim report, [ICSA
recommended the registration of
children’s homes care staff; the
following year, it called for the
registration of staff in child prisons.
Both sets of recommendations were
re}?eated in its final report. With no
}())a able sense of urgency, the Home
ffice’s April 2025 update stated
government would “continue work to
determine whether registration of care
staff is the right approach” and
indicated “an ongoing programme of
work [will] determine the most suitable
registration framework for the youth
custody estate” and government “will
explore the merits of external
registration” with a decision on this
pledged by March 2026.

As for IICSA’s call for mandatory pre-
screening of child sexual abuse images
b% technology companies, first made in
2020", government signposts Ofcom
gowers within the Online Safety Act

023 and commits to “remain alert to
whether further measures are
necessary”.

Mandatory reporting provisions appear
in Part 5 of the Crime and Policing Bill.
However, government has omitte
[ICSA’s requirement that it becomes a
criminal offence for mandated
individuals to fail to report child sexual
abuse when they have been informed
of such abuse by a child or a
perpetrator, or they have witnessed this
sexual abuse themselves. Moreover,
IICSA’s narrow scope for the duty to
report has been strongly criticised
given the low likelihood of mandated

young offender institutions for a 12- reporters being told about or
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witnessing child sexual abuse. It will be
rarer still for a Eerpetrator to tell
someone in authority that they have
violated a child’s most fundamental
right to physical and psychological
integrity. (The Bill also includes a duty
to report when an individual has seen
an image or heard a recording.)

The Crime and Policing Bill is also the
vehicle for IICSA’s call for the removal
of the three-year limitation period for
personal injury claims for victims and
survivors of child sexual abuse,
through amendment of the Limitation
Act 1980. Connected is government’s
Elan to expand section 2 of the

ompensation Act 2006, to enable
apologies to be given in vicarious
liability litigation without this bein
deemed an admission — another IICSA
recommendation (made in 2019).1°
These legal reforms were warmly
welcomed by the National Association
of People Abused in Childhood.

IICSA urged more stringent age
verification for children accessing
social media and other online
platforms. Since 25 July 2025, as part
of the Online Safety Act 2023’s
implementation, online providers have
been required to protect children from
harmful content, including through age
verification systems for adult websites.
Government says it is monitoring these
changes.

At the individual child level, which is
where we should focus when reflecting
on what this major public inquiry

delivered for children, IICSA
recommended a “national guarantee”
of therapeutic support, with local
authorities commissioning such
services. Again, the Children’s
Wellbeing and Schools Bill provides the
perfect {) atform for introducing such
an entitlement, though none appears.
The Home Office’s April 2025
admission that, “Current support for
children who have been sexually
abused does not meet demand or help
children cope and recover from trauma,
and this needs to chan?e” is striking,
coming a decade after IICSA, costing
£186.6 million, started its work.
Children don’t need government to
implore change; they need ministers to
get on and make change happen.

Carolyne Willow, Barrister, The
Barrister Group

IThe report of the Independent Inquiry into
Child Sexual Abuse, October 2022, Annex 4.
2Debate on child sexual exploitation and
abuse: House of Commons Hansard, 16
January 2025, volume 760, column 561.
3[ICSA (2019) Sexual abuse of children in
custodial institutions: 2009-2017
investigation report, pages vi and 30.
‘Memorandum by Thomas Hammarberg
(2008) Commissioner for Human Rights of
the Council of Europe, para 53; European
Committee for the Prevention of Torture and
Inhuman or Degrading Treatment or
Punishment (2009) Report to the
government of the United Kingdom, para
107; and UN Committee Against Torture
(2013) Concluding observations on the fifth

periodic report of the United Kingdom, para
28

5UK Children’s Commissioners (2015)
Report of the UK Children’s Commissioners,
page 46.

°Committee on the Rights of the Child (2007)
General comment no. 8. The right of the
child to protection from corporal
punishment and other cruel or degrading
forms of punishment, para 15; Committee
on the Rights of the Child (3 June 2016)
Concluding observations on the fifth
periodic report of the United Kingdom of
ggiat Britain and Northern Ireland, para
"Home Office (May 2023) Government
response to the final report of the
Independent Inquiry into Child Sexual
Abuse, para 65.

$Statement made by the Lord Chancellor
and Secretary of State for Justice in the
House of Commons, 24 April 2025.

YADCS response to use of PAVA spray in
YOIs, 24 April 2025.

Faculty of Forensic & Legal Medicine
(December 2024) Irritant sprays: clinical
effects and management.

"Ministry of Justice (August 2025) Child
rights impact assessment summary: partial
deployment of PAVA in public sector YOIs.
2ZHMIP (2024) Children in custody 2023-24,
pages 7-8.

3House of Lords Hansard, 9 June 2025,
volume 846, column 1095.

“]bid, column 1104.

I’TICSA (2020) The Internet investigation
report.

I8JICSA (2019) Accountability and
reparations investigation report.
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Pupillage and Neurodiversity

Neurodiversity touches the lives of millions across the UK.
With approximately 15% of the population experiencing some form of cognitive
difference, from autism affecting more than one in every hundred people to

ADHD, which is estimated to be present in 3-4% of adults. Dyslexia is similarly
widespread, impacting around one in ten individuals, while countless others
remain undiagnosed.

By Anthony Miller, senior consultant with Liberandi Legal Consultancy

s the legal profession begins to
Alt“)eckon with this reality, it
ecomes clear that the Bar, long
associated with precision and intellect,
must also embrace fairness, inclusion,

and new understandings of what it
means to thrive.

Among those who benefit from this
evolving understanding are barristers
and pupils who are neurodivergent,
including individuals with ADHD,
autism, dyslexia, and other forms of
cognitive difference.

While awareness of neurodiversity has
grown across society, the conversation
within the legal profession is still
developing. Many chambers’,
supervisors, and institutions are
already demonstrating good practice
but there is a general acceptance that
more can be done to ensure that
support is consistent and sustainable
across the profession.

Disclosure risk

Cultural curriculum

Disclosing a neurodivergent condition
such as ADHD can be a deeply
personal decision. While many
chambers are open and well-meaning,
there is often uncertainty about what
follows from disclosure. Some pupils
have expressed fear of being perceived
as “difficult” or “high maintenance,”
and worry that such perceptions even
if unfounded could affect tenancy
prospects.

The Equality Act 2010 provides robust
safeguards and guarantees the right to
reasonable adjustments. However, the
legal protection may not always
translate into psychological safety.

ADHD, for example, is often
misunderstood, with symptoms such as
challenges in working memory or time
management being misinterpreted as
carelessness or lack of rigour.

These misconceptions overlook the
strengths that neurodivergence can
bring such as, creativity, lateral
thinking, resilience, and the ability to
hyper-focus. Chambers have a critical
role in ensuring that disclosure is
treated respectfully and results in
meaningful support rather than
reduced expectations.

Pupillage is an intense year, a bridge
between academic study and
independent practice. While formal
competencies are clearly set out, much
of what determines success lies in an
unspoken “hidden cultural curriculum”,
tacit norms, unwritten rules, and subtle
feedback cues.

For neurodivergent pupils, who may
process information differently, such
ambiguity can be a significant barrier.
One way to address this is through
clear, structured assignment setting.

There has and continues to be
discussion around what should be
included as best practice. Best practice
might include, clear, structured
assignment setting such as, offering a
short summary of the specific legal
issue, listing relevant authorities or
suggested starting points, specifying the
required format, such as a note,
skeleton argument, or opinion;
identifying the intended audience,
whether that is a supervisor, client, or
court, and giving an approximate time
limit or word count.

By introducing these measures
supervisors are providing structure and
this will allow all pupils to focus on
analysis rather than second-guessing
expectations.

By contrast, vague instructions in
sprawling areas of law for example,
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judicial review or equitable remedies
may risk pupils disappearing down
“rabbit holes,” investing hours in
irrelevant research only to be told their
work is excessive or unfocused.

Training v Testing

A long-standing view persists in parts
of the profession that “pupillage is not
there to educate.” While pupillage is
indeed a professional training year
rather than an academic course, the
notion that pupils should simply “sink
or swim” is increasingly at odds with
modern professional standards.

Many chambers already combine high
expectations with constructive
feedback and opportunities to improve.
This approach should be the norm.
Assessment without equipping pupils
to meet expectations risks testing prior
opportunity rather than genuine
potential.

Emotional Labour

Neurodivergent pupils may carry the
dual burden of completing pupillage
while representing a minority
experience within chambers. Being the
“first” or “only” openly neurodivergent
member can lead to feelings of
isolation, the pressure to disprove
stereotypes, and the responsibility of
explaining neurodiversity to colleagues.

This “emotional labour” is often
invisible yet draining. Inclusion should
not depend on those with lived
experience doing the cultural work; it
must be a shared responsibility across
chambers.

Feedback

In a feedback-heavy environment such
as pupillage, RSD (Rejection Sensitive
Dysphoria) can lead to intense self-
doubt. Pupils may ruminate over minor
comments or assume the worst from
ambiguous silence. Supervisors who
understand this dynamic can deliver
critique in ways that support
development without undermining
confidence.

ADHD often occurs alongside other
conditions, known as comorbidities,
which can intensify its impact and



complicate diagnosis. RSD, as well as, learning
differences such as dyslexia or dyscalculia are also more
prevalent among people with ADHD, as are traits linked
to autism spectrum disorder.

These overlapping profiles can create unique strengths
such as creative problem-solving and adaptability, but
also compound challenges in areas like organisation,
working memory, and stress regulation.

In high-pressure environments such as the Bar,
unrecognised comorbidities may lead to
misunderstanding, inconsistent performance, or burnout.

Effective support requires awareness of the interplay
between ADHD and co-occurring conditions, early
identification, and tailored adjustments that address the
whole picture rather than treating each difficulty in
isolation. This holistic approach maximises potential
while reducing the risk of disadvantage or exclusion.

Communication

Some neurodivergent individuals have spent much of
their lives navigating constant micro-criticisms subtle but
persistent feedback that they are “too much,” “too
intense,” or “not quite right.” Over time, this can lead to
two common responses; withdrawing to avoid
confrontation or developing strong self-advocacy that may
be misread as defensiveness.

In the hierarchical structure of pupillage, these patterns
can be misunderstood. Awareness of this background
allows supervisors to focus on substance rather than
style, fostering trust instead of mistrust.

Wellbeing

Pupillage is demanding for all. However, the measures
that support neurodivergent pupils; clarity, structured
supervision, constructive feedback also improve outcomes
for every pupil. Inclusion and wellbeing are not separate
priorities; they are two sides of the same coin.

Chambers that embed inclusive practices not only meet
their legal obligations but also strengthen their position as
chambers of choice for talented applicants from diverse
backgrounds.

Fairer Future

The Bar’s strength lies in its people. When those people
regardless of background or cognitive profile are
supported to thrive, the profession, and the public it
serves, benefit.

This is not a call for lower standards or special treatment,
but for equal footing. Tradition and inclusion can work
together to create a Bar that is fair, principled, and
representative of the society it serves.

Positive Moves

There are already encouraging signs that the profession is
taking neurodiversity seriously. The Bar Council has
hosted dedicated training sessions on disability inclusion
and neurodiversity, aimed at helping chambers
professionals and pupil supervisors translate legal
obligations into practical, everyday support.

Its Equality, Diversity & Inclusion framework, together
with the Equality & Diversity Officers network, provides a
platform for sharing best practice and tackling emerging
issues. Specialist working groups and networks such as
the Bar Council’s Disability Panel, Bringing [Dis]Ability to
the Bar, and Neurodiversity in Law are contributing to
sector-wide awareness and policy development.

Networks

Beyond the Bar’s own institutions, professional networks
such as the Legal Neurodiversity Network foster

community support and encourage the sharing of lived
experience across the legal profession. Recent guidance
from the Family Justice Council has also helped embed a
“difference not deficit” approach, offering practical
adjustments to ensure that neurodivergent individuals are
treated fairly in the justice system.

Future vision

A truly inclusive Bar would be one where every pupil and
barrister, regardless of background or neurotype, can
participate and progress without facing hidden barriers.

Recruitment and assessment processes would be
transparent, with clear criteria and structured feedback
ensuring that potential is measured fairly. Supervisors
would receive training in inclusive practice, enabling
them to recognise and respond to diverse communication
styles and learning needs.

Reasonable adjustments would be standardised, easy to
request, and implemented without stigma. Cultural norms
would embrace difference as a strength, with networks
and mentoring accessible to all.

Wellbeing would be embedded in the Professional
Statement and supported in day-to-day practice, ensuring
that excellence is sustained rather than achieved at the
expense of health.

Above all, inclusion would be woven into the profession’s
traditions, proving that the pursuit of justice must begin
within the structures delivering it.

Anthony Miller is a senior consultant with Liberandi
Legal Consultancy, completing pupillage, and a certified
commercial mediator.
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Honouring Courtenay Griffiths
KC: A Towering Figure of Justice
and Inspiration

On 23 June 2025, the legal profession lost one of its most

formidable, influential, and beloved advocates: Courtenay
Delsdue McVay Griffiths KC. His passing at the age of 69
marks the end of an era in British law, but his legacy—woven
through decades of fearless advocacy, mentorship, and a
relentless pursuit of justice—will endure for generations to
come.

By Derek Payne, Publishing Director, Barrister Magazine

Early Life and the Journey to the Bar e mnes i - i, g | 2 a 1

Born in Kingston, Jamaica, on 10 # - |
Ohctober 1355, Courterﬁq?fdGl%ig}ths was LEgﬂI giant D ...._,‘:_::: SRR
the second youngest child of Mrs e i gy ot i
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to England, settling in Coventry, where =
he was educated at Bablake School.
Courtenay Griffiths’ early inspiration to
pursue law came from his father’s
stories about Norman Manley QC,
Jamaica’s first Prime Minister and a
legal titan in his own right.

- e P e L T e St il
[roap—= pemity. nl e i - R e Pl e e

ST e e g b o — P
— - o i T ——] Ly

i e s i
e B e —
s Sy M ey e
B i, ma et "
— A e S, I

T T, WS Ny ] b

- [

T . i iy ——
- =

After graduating with an LLB (Hons)
from the London School of Economics
in 1979, Courtenay Griffiths was called
to the Bar in 1980. He quickly
distinguished himself as a legal
assistant to the Greater London
Council’s Police Support Committee
and spent a year as a Revson Fellow at
City College, New York, before
returning to practice in West
Yorkshire’s courts
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Courtenay Griffiths’ courtroom demonstrated his international

standing and commitment to the
Breaking Barriers and Rising presence dWas lelgendary— d rule of 1§w, even in the most
to the Summit commanding, eloquent, an challenging circumstances
unyielding. Among his most notable :
g'()l:rt(?naly Gfggﬁgthls1 aﬁcent was i cases: ~ His work also included landmark civil
istoric. In , he became one of the | The Keith Blakelock Murder : liberties cases, such as Goswell v

first Black barristers to be appointed
Queen’s Counsel, shattering glass
ceilings and paving the way for greater
diversity at the Bar. His career was
defined by a series of high-profile,
complex, and often controversial cases
that placed him at the centre of British
and international legal history.

Trial: Courtenay Griffiths defended | Commissioner of Police for the
in the aftermath of the Broadwater | Metropolis, which resulted in a record
By B e k. 6 CosE (he damages award against a police force

remains one of the most significant | at the time.

in modern British legal history.
Mentorship, Advocacy, and
Championing Diversity

e The Brighton and Harrods
Bombings: His advocacy in these

Beyond his courtroom exploits, Griffiths

was a mentor and inspiration to

He practised from some of the most i terrorism cases showcased his

respected chambers, including Garden ability to handle the most sensitive

Court and 25 Bedford Row, and was a ! and high-stakes matters.
i countless barristers. Laurie-Anne
i Power KC, among many others, credits
i Iﬁlim as “the single most influential

case further cemented his
reputation for legal brilliance and

4 compassion.
kﬁﬂ?gg&ﬁ&ses and Legal e Charles Taylor War Crimes Trial:
As lead counsel for former

Liberian President Charles Taylor
at The Hague, Griffiths

S Damilola Taylor Murder Trial: |
part-time judge (Recorder), as wellasa ' ® 24 ) . ! ;
leader in the Bar Council’s Public Couljtena(}i/ Grlfﬁthsu role l%thls !
Affairs and Race Relations Committees. tragic and nationally significant

i figure in my legal career. He epitomised
i brilliance, intellect, and fearlessness in
i equal measure. He considered it his

duty to open doors and provide
opportunities to those who might not

Few advocates have left such a deep otherwise have them. He was

mark on the criminal justice landscape.
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unapologetic about changing the
landscape of the bar”.

He was renowned for encouraging
young lawyers, especially those from
underrepresented backgrounds, to
aspire to the highest levels of the
profession. His influence was deeply
personal: “He was my only mentor, in
the true sense of the word. He hounded
me into applying for silk and did not
stop until T got it. He was a friend first
and made me believe that I could
achieve anything within the
profession,” Power recalled.

Recognition and Awards

Griffiths’ contributions were recognised
with numerous accolades, including

the Outstanding Achievement Award at .
the Legal 500 Awards in 2020 and a _ A Lasting Legacy
Lifetime Achievement Award at the UK~ Those who knew Griffiths speak not . ; —
Diversity Legal Awards in 20183. He only of his legal prowess but also of his ~ Courtenay Griffiths KC’s passing is

also received honorary doctorates from ~ warmth, humour, and generosity. ITV mourned across the legal world and
Coventry University and Leeds News correspondent Ronke Phillips beyond. As Jacqueline McKenzie,
Metropolitan University and delivered described him as “charm itself. Serious  solicitor and partner at Leigh Day,

the prestigious Norman Manley Lecture ~about his work but never too serious to  wrote: “Through his practice at Garden
at the University of the West Indies in be friendly and always with a twinkle Court and 25 Bedford Row Chambers,

In every role—advocate, mentor,
friend, and family man—he brought
integrity, kindness, and a fierce
commitment to justice.

2008. in his eye”. He was a passionate he acted in major criminal and human
supporter of Liverpool F.C. and the rights cases, in the UK and overseas,
West Indies Cricket Team, a music and left an indelible mark of greatness
A Man of Character: Wit, Warmth, and  collector, and a trustee of the Bernie on our profession, and on the world”.
Humanity Grant Trust.

His impact is measured not only in the
cases he argued or the awards he won,
but in the lives, he changed and the
doors he opened. He showed that
brilliance, courage, and compassion
could—and should—coexist at the
heart of the law.

As we honour Courtenay Griffiths KC in
this issue of The Barrister, we
remember a colleague who was, in
every sense, a giant of the profession.
His legacy will continue to inspire all
who strive for justice, equality, and
excellence at the Bar.

May he rest in eternal peace.
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Virtually Criminal? Sexual Violence in
the Metaverse

1. Nearly / Almost
2. By means of virtual reality techniques

It has long been recognised that with new technology comes new
variants of criminal activity. In response, our criminal laws arrive on the
scene as the white blood cells of our body politic and are applied,
adapted, or entirely overwhelmed. It is a familiar pattern. The internet
brought with it new ways of committing fraud, smaller cameras led to
new forms of voyeurism, and as a flurry of recent articles and academic
papers have sought to illustrate, virtual reality platforms may now be
home to new forms of sexual offence: virtual rape and virtual sexual

assault.

By Alexander Jurczynski, Pupil at 3PB Barristers

the UK last year after a police

investigation into the alleged
‘gang-rape’ of an under-16 year old
girl’s virtual persona (avatar) by other
avatars in the Metaverse, the headset-
enabled virtual world developed by
Meta.! As reported in the Daily Mail, an
unnamed senior officer characterised
this behaviour as leading to ‘the same
psychological and emotional trauma as
someone who had been raped in the
real world’ due to the immersive
nature of virtual reality. In the US, the
Washington Post also delved into this
phenomenon, giving an account of a
different incident, this time

This issue came to prominence in

approximately ten years in virtual
reality — working, socialising, and
learning with others.? In these
circumstances, the solution of ‘just take
off the headset’ might have the same
impractical resonance as ‘don’t go out
late alone’ has to women who commute
to work in darkness for five months of
the year. Therefore, it makes sense for
the law to address this form of
‘Metacrime’ — a term used by
INTERPOL in a January 2024 white
paper in which they stressed that it is
essential to identify gaps both in law
enforcement and in legal frameworks
to criminalise such behaviour.*

flexible term within the socio-legal
discourse, ‘to the extent that it has
been considered devoid of an essence’.
They continue:

In deploying the term ‘rape’, meta-
rape challenges the tendency to
downplay acts like ‘groping’ or
sexual harassment [...] using the
word ‘rape’ can help challenge the
social and legal hierarchies that

less severe than rape. By framing
all sexual violence under a term
associated with serious harm, the
aim is to resist distinctions that may
imply that certain forms of violence

experienced by Nina Patel, a Metaverse
researcher:

' often place acts like harassment as

are less significant.®
Does rape exist in virtual reality? [ T TR !

Three male figures surrounded her
avatar [...] They touched her
avatar’s breasts and pressed their
torsos rhythmically against her,
telling her that she wanted it. A
fourth took photos of the incident in
the app. [She said] “my physical
body was responding [...] I was
very uncomfortable. Fight or flight
mode kicked in.”?

Critics have been quick to critique —
‘Just take off the headset!” Of course,
avoiding the platform avoids the
problem, but this raises several issues.
On principle, no-one should be
precluded from entering any
environment for fear of encountering
sexual violations, and furthermore
virtual reality platforms may soon play
a necessary role in our lives. Recent
research from the Institution of
Engineering and Technology suggests
that, over the course of their lifetime,
the next generation will spend

Applying the existing law, defined in
Section 1 of the Sexual Offences Act
2003, the offence of rape cannot be
made out in virtual reality; the most
immediate issue simply being that
Metaverse avatars do not have
genitalia, and therefore the offence falls
at the first hurdle. However, the issue
of whether the terminology of rape
could be used to include crimes
committed in virtual reality has been
assessed by Professor Clare McGlynn
and Dr Carlotta Rigotti in the Oxford
Journal of Legal Studies. Their article,
‘From Virtual Rape to Meta-Rape:
Sexual Violence, Criminal Law and the
Metaverse’ (April 2025) introduces a
novel praxis, the new concept of ‘meta-
rape’ which they argue better captures
the ‘intense and embodied nature of
these forms of sexual violence’ than the
word ‘virtual’, with its connotations of
being less-than-real. They argue that
rape as a legal formulation varies
across jurisdictions, therefore rape is a

. 24 the barrister Michaelmas Term 2025

! This reasoning is two-fold: in the real

world, having a gradation in the
severity of sexual violations does a
disservice to the experience of victims,
and this may therefore be rectified in
the virtual world with a concept that
elevates all sexual violations to the
status of rape. This argument is well-
intentioned, but is surely undermined
by a simple rule of economics — namely
that in practice, an increase in
circulation leads to a decrease in value.
If all non-consensual sexual contact
becomes associated with rape, the
word loses its meaning and the offence
loses the severity which sets it apart.
Likewise, if all virtual violations are
labelled after rape — an offence which
cannot legally be committed in virtual
reality — then the term is devalued by
its merely symbolic meaning. Perhaps
the authors’ aim can be achieved by a
reversal of their ‘severity’ proposition.
Instead of all sexual offences becoming
associated with rape, the focus should
be on the fact that not every sexual



offence is rape. Most sexual offences
are covert and socially insidious.
Locker room antics have no place in
the real world. A sexual offence does
not need to be rape to give you a
criminal record.

Does sexual assault exist in
virtual reality?

Once again, the inability to physically
touch another person is the significant
hurdle in applying the present law
under Section 3 of the Sexual Offences
Act 2003. However, touching is defined
in Section 79 of the Act as including
touching with any part of the body,
with anything else, or through
anything. This leaves open the
possibility for indirect contact, with an
analogy potentially arising in case law.
In the case of R v H[2005] EWCA Crim
732, the test for sexual assault was
satisfied in circumstances where a man
uttered the words ‘fancy a shag?’, and
shortly thereafter, grabbed his victim’s
trouser pocket. Both personal clothing
and a personal avatar, while being
physically inanimate, are intertwined
with the personality of the individual. If
touching a person’s clothing satisfies
the test for physical touch, it is not
inconceivable that touching a person’s
avatar while making sexual comments
would similarly count as a sexual
assault. But perhaps the law need not
strain itself. With virtual reality poised
to incorporate haptic technologies such
as gloves and bodysuits, kinaesthetic
interactions will lead to direct physical
sensation which may make applying
the present law more straightforward.

If we were to broaden the existing
legislation to include virtual sexual
assault, this would seemingly involve
drawing a parity in the victim
experience between the two forms of
the offence. Much like this issue in
relation to rape, this is dangerous
territory. Opening the aperture of the
offence by conflating virtual and real-
world offending risks undermining the
experience of the victims who did not
have the option of removing a virtual
reality headset and terminating an
adverse interaction. While similar
emotions may have been provoked,
those who have experienced a sexual
violation in virtual reality have not
faced the inescapable physical
transgression, the unpredictable threat
of escalation, or the risk of pregnancy
and sexually-transmitted infection that
defines its real-world counterpart.

An alternative option to expanding the
offence of sexual assault would be to
look to other offences, or create new
laws altogether. One option is to use
the broad provisions contained in the
Protection from Harassment Act 1997.
Harassment offences are certainly
adept at encompassing behaviour
which occurs across online and offline
mediums, yet the existing law falls
short in requiring there to have been a

‘course of conduct’. This means that
victims would need to have
experienced virtual violations ‘on at
least two occasions’ by the same user
before the law can step in. An
alternative could be a new law of
‘intimate intrusions’, as proposed by
Professor McGlynn, which would
encapsulate the ‘seemingly infinite
variety of ways that abuse is
perpetrated without the need to
provide a distinct label for each and
every different form of harm.’®

Ultimately, despite the difficulties in
reconciling the actus reus of virtual
and real-world sexual violations, the
mens rea of the perpetrator remains
consistent. As James Cleverly, then
home secretary at the time of the
virtual ‘gang-rape’ investigation, told
LBC radio, ‘someone who is willing to
put a child through trauma like that
digitally may well be someone that
could go on to do terrible things in the
physical realm.” Therefore it is clearly
an issue that should engage legislators
and law enforcement bodies. In the age
of the Online Safety Act, where a
legislative focus has been on
prevention — shifting the responsibility
for user safety onto the platforms
themselves — a path forward may be to
move towards Al-enabled moderation
of every interaction in the virtual
worlds. All users could be kept in
arms-length forcefields (‘personal
boundaries’ already being an optional
feature in the Metaverse), derogatory
language could be sanitised in real-
time, and every interaction could be
automatically policed. If this degree of
social oversight does not appeal, then

perhaps it really is time to take off the
headset and rejoin the real world.

Alexander Jurczynski, Pupil at 3PB
Barristers
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By Cecilia Xu Lindsey!

The Dispute

Mr Song was an investor and the
Claimant in the arbitration based on
the China-UK Agreement Concerning
the Promotion and Reciprocal Protec-
tion of Investments (the bilateral invest-
ment treaty (BIT), signed on 15 May
1986).2 Mr Song is a national® of the
United Kingdom.

The Respondent is the People’s Repub-
lic of China.* It received Mr Song's in-
vestment in a company, B Ltd (the
“Company”) located in Shaanxi
Province, China.

The parties’ dispute was to be resolved
through arbitration with the Permanent
Court of Arbitration (PCA) in Geneva,
Switzerland.

Investor-State Arbitration

Mr Song alleged that he sustained loss
caused by the measures and policies
implemented by the local authorities in
Shaanxi, China, concerning the land
which the Company had rights to use.
As a result of the measures and policies
effected, the Company’s rights were ex-
propriated, yet the Company was not
compensated.® In January 2019, Mr
Song commenced arbitration in Geneva
(which was the seat of the arbitration).
A théee-arbitrator tribunal was consti-
tuted.

China raised objection to the tribunal’s
jurisdiction on 9 December 2021. On
30 December 2021, the tribunal af-
firmed its jurisdiction over the dispute
and dismissed China’s objection.

As for the substantive matters in the
dispute, on 24 January 2025, the
tribunal gave its Final Award that
China breached Art. 5 of the BIT and
should pay Mr Song compensation and
interests in the aggregate sum of USD
$26,045,613.90.

Matters before the Swiss Federal Su-
preme Court

On 23 January 2024, China made an
application to the Swiss Federal Su-
preme Court (the “Court”) for a declar-
ation that the tribunal’s Decision on
Jurisdiction made on 30 December
2021 should be set aside based on
newly discovered three evidence pursu-
ant to 1a of Art. 190a of the Swiss
Private International Law Act (“PILA”)
(the “First Application”, Case No.
4A_46/2024). Mr Song responded that
the application should be dismissed.”

terim security for costs order that
China should pay CHF 250,000 as se-
curity deposit which would be used to
compensate Mr Song should it be so re-
quired.

On 4 October 2024, pursuant to 1a and
1Db of Art. 190a of the PILA, China
made a second application to the Court
(the “Second Application”, Case No.
4A_528/2024) and requested that, in
the light of Yulin Intermediate People’s
Court Criminal Conviction Judgment
against Mr Song on 4 June 2024, the
Court should set aside the tribunal’s
Decision on Jurisdiction.?

On 9 October 2024, the Court held that
the two applications China made
should remain separate, as opposed to
be joined, due to the different factual
and legal foundations.

On 24 February 2025, China applied to
the Court to set aside the tribunal’s Fi-
nal Award. (the “Third Application”,
Case No. 4A_100/2025)

In assessing whether or not it should
set aside the tribunal’s decisions made
in international arbitration, the Court
clarified that the new evidence:
i) should not be a mere “occurrence”;
ii) must expose significant facts or
bear material impact on the decision
in question; and
iii) evidence of facts arising after the

The Court further pointed out that,
where evidence was presented only
after the arbitral award, pursuant to
Art. 190a 2, the application for setting
aside must be made within 90 days
after when the need for setting-aside
arose, that the new evidence concerns
the issue of admissibility, and that the
applicant had the burden of proof to

arbitral decisions had been excluded. |

A Recent Case Law in Switzerland Arising
from China-UK Bilaterial Investment Treaty

(Song v PR China, PCA Case No. 2019-39)

The three new evidence China provided
in support of its First Application are:

i a) a written admission dated 9 Octo-
i ber 2023 and provided by China’s
witness, Mr. C that his two witness

statements dated 13 August 2020 and

i 28 October 2020 and used in the ar-
i bitration were incorrect;

i b) an email on 12 September 2012

i that Mr Song joined the UK citizen-

i ship in order to gain the BIT protec-
i tion; and

i ¢) a document called “Undertaking”
i signed and dated on 22 December

i 2012.

New Evidence and Impact on China’s
Applications

The Court considered the new evidence
in support of China’s First and Second

Applications.

On 17 April 2025, the Court decided on
the evidence concerning the First Ap-
plication that:

A) Mr C’s written admission on 9 Oc-
tober 2023 satisfied the 90-day dead-
line, which started to run from 10 Oc-
tober 2023 at the earliest, and that
the facts and circumstances con-
tained in the admission were before
the tribunal’s decision; and

B) the two 2012 documents only “ap-
peared” in December 2023 after
China submitted its application, al-
though both firmly presented that Mr
Song acquired the British citizenship
in order to take advantage of the in-
vestment protection under the BIT,
which as China contended demon-
strated “abuse” by Mr Song. The
Court, however, required detailed
facts of the specific circumstances of
the discovery of the new evidence in

proved. The Court held lacking pre-
cise facts about the discovery, in ad-
dition to the failure of non-compli-
ance with the 90-day deadline.

The Court on 17 April 2025 rejected
this application and imposed on
China the court costs CHF 200,000
and a compensation of CH 250,000 to
be made from the security deposit

i payable to Mr Song.

On 26 June 2025, the Court decided
on the evidence concerning the
Second Application that:

C) the Criminal Conviction Judgment
relates to a crime committed, based
on which China contended that Mr
Song conducted illegal actions to ac-
quire shareholdings, which related to
illegality of investments. The prin-
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On 12 July 2024, the Court made an in-  satisfy the deadline test.
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ciple is that, where investments are
made illegally in a hosting country,
the investments would not be protec-
ted under international investment
laws including the BIT. The Court
scrutinised the document. The arbit-
ral tribunal had already decided on
jurisdiction before the Criminal Con-
viction Judgment was issued. The
Court regarded that the crime (irre-
spective of its time) must have had an
actual, direct or indirect, influence on
the dispute so that it has disadvant-
aged the applicant. Further, the crim-
inal court’s conviction judgment must
show that the objective requirements
for a crime have been met, despite
that Art. 190a 1b does not require
necessarily that the criminal proceed-
ings should lead to a conviction. The
Court is minded that an arbitration
tribunal is not bound by a criminal
conviction judgment when consider-
ing the context of the dispute having
the same facts. Further, the Court
held that there lacked secure refer-
ence to the Criminal Conviction Judg-
ment to prove a crime relating to Mr
Song’s shareholding in B Ltd. The
Criminal Conviction Judgment re-
ferred to the fourth shareholding he
had in another company. The
tribunal’s decision-making was based
on the fact of Mr Song’s shareholding
in the Company (which represented
the “investment” under the BIT). The
Court held that the requirements of
Art. 190a 1b have not been met and
this application is rejected.

The Court on 26 June 2025 imposed
on China CHF 200,000 for the court
costs and a compensation of CHF
250,000 to be made from the security
deposit payable to Mr Song.

To date, the Third Application is
pending, as seen through the informa-
tion available in public domains.

Conclusion

Investor-state arbitrations have been
increasing, which demonstrates that
reliance on the mechanism is growing.
Alongside BITs, free trade agreements
and other multilateral international
agreements are frequently taken to
safeguard private investors rights.
These agreements are drafted to
provide for neutral forums against ar-
bitrary government’s actions, which al-
lows foreign investors to avoid local
courts. Strategic planning will enable
parties successfully take advantage of
the dispute resolution mechanism.

In practice, disclosing documents (sub-
ject to privilege) often provides an op-
portunity for the tribunal or court to
decide on issues and resolve the dis-
pute fairly. Witnesses must ensure the
facts they state are true; this will not
only uphold personal honesty and in-
tegrity but also avoid undermining the
party’s own credibility. Independent
counsel’s advice and expertise if
needed must be obtained, ideally be-
fore concerns take place.

!Cecilia Xu Lindsey is an independent Bar-
rister and Arbitrator. She has a spectrum of
Commercial Chancery practice in litigation,
arbitration, ADR and advice. She focuses on
Commercial Law, Financial Services / Bank-
ing Law, Insurance, Private and Public In-
ternational Law (including international
trade, international sanctions, FDI and in-
vestment treaty) and Arbitration. She acts
as Counsel, and accepts appointments as
Arbitrator.

2The purpose of this BIT is to create favour-
able conditions for one contracting country’s
investment by nationals and companies in
the territory of the other contracting coun-
try, to recognise reciprocal protection under
the BIT so to encourage business initiative
of nationals and companies and to increase
prosperity in both countries.

3Pursuant to Art. 1 Definitions (1) (¢) “Na-
tionals”.

“China, to date, as Respondent State has
been in nine reported cases, among which
two were decided in favour of the State, five
are pending, one was settled between the
parties and one was discontinued.
"“Investment” is defined in Art. 1 (a) (i) — (v).
%Arts. 4 and 5 provide that the investor shall
be entitled to compensation for losses which
are caused by requisition or destruction and
expropriation by the authorities in the Con-
tracting State.

"Details of the arbitration remain limited.
Through the Court proceedings, some in-
formation about the arbitration has been
enlightened.

8For completeness, the arbitral tribunal
waived giving its view on this.

Called to the Bar: Why Some Voices
Remain Unheard

As many readers will know, being Called to the Bar is of limited value

if you have not already been offered a pupillage (the work-based

learning component of the Bar training). Without pupillage, you are
simply an unregistered barrister, with no rights of audience and no
ability to practise as a barrister.

By Chelsea Sparks, Barrister at Lamb Chambers

hat is not to say that all
I unregistered barristers have never

practised; this category will
consist of those who have previously
practised and retired or pursued
alternative careers. However, the vast
majority of this category is made up of
those individuals that have been Called
to the Bar and have been unable to
obtain pupillage. For example, in 2024
the Bar Standards Board was
responsible for the regulation of:
17,862 practising barristers; 38,826
unregistered barristers who have never
practised; and 10,265 unregistered
barristers who had previously
practised.!

In 2023/24 there were 1,924
individuals Called to the Bar?, yet only
671 pupillages were advertised.® It is
important to remember that

unregistered barristers can continue to
apply for pupillages for up to five years
after completing their vocational
training. As a result, the number of
applicants will always far outweigh the
number of pupillages available. This
can be illustrated by the data from the
2023/24 application year, where there
were 3,408 applicants vying for the
671 pupillage places.

Despite the stark state of affairs,
enrolment numbers on the Bar
Training course continue to grow, with
2,445 students enrolling between July
2024 and June 2025 (up from 2,423 in
the previous year)*. How much does it
cost to embark on this uncertain
future? Currently, for 25/26 entry
under the 3-step pathway, between
£12,900 - £19,100 for UK domiciled
students.’ That is on top of the debt

students will have from their
undergraduate degrees and, if
applicable, the Graduate Diploma in
Law.

The statistics lay bare an
uncomfortable truth, something in the
system is broken. This prompts the
question: where does the problem lie?
Is it with the Authorised Education and
Training Organisations (“AETOs”) who
continue to enrol far more students
than pupillages available? Is it with the
structure of the training pathway? Is it
the scarcity of pupillages? Or is it
fuelled by multiple factors and
supported by the Bar’s reluctance to
evolve?

The AETOs
If we consider the key findings from
the Bar Council’s Pupillage Gateway
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Report 2024°, degree classification is a
key indicator for success. The pupillage
candidates with a First-Class Honours
degree were more than twice as likely
to secure an offer of pupillage when
compared with candidates that have an
Upper Second Class Honours (2:1).
Most notably, no candidates with a
Lower Second Class Honours (2:2) or a
Third-Class Honours degree secured a
pupillage offer in 2023/24.

If pupillages are that scarce and
competition is so fierce, why does the
BSB set the minimum standard as a
2:27?7 In 2023/24 and 2024/25 students
with a 2:2 degree classification made
up 23% of total enrolment® - around
1,119.64 students. At current course
prices, that represents between
£14.443 - £21.385 million in fees in
just two years. Against figures like
these, it is easy to see why AETOs
aren’t incentivised to restrict
admissions; however, changes to the
minimum academic requirements
could be made by the BSB as the
regulator and the AETO would have no
choice but to follow suit.

Raising the minimum academic
requirement to a 2:1 degree
classification would not only spare
many students from incurring crippling
debts in pursuit of an unachievable
career, but it would also shrink the
number of unregistered barristers
which the BSB is obliged to oversee.
That, in turn, would ease the burden
on the practising Bar, who shoulders
the cost of regulating the sizeable
cohort of unregistered barristers!,
most of whom have never practised
and never will.

The training pathway
Following recent changes by the BSB

there are now four approved training
pathways!!; the most common of which
is the three-step pathway. One thing all
of the pathways have in common is
that students are Called to the Bar after
the academic and vocational element
has been completed, but before
pupillage. There is no requirement to
Iclaﬁeé)een offered pupillage to be

alled.

From a practical perspective, one of
the reasons for this structure must be
that in order for a pupil to commence
the practisin%period of their pupillage
they need to have been Called and
have obtained their Provisional
Practising Certificate. Although, pupils
could be Called, either: (1) during the
six month non-practising period, or (2)
once their pupillage supervisor has
signed the Certificate of Satisfactory
Completion of Non-Practising
Pupillage. This may require some
tinkering with the dates for the Call
ceremonies; however, if the number of
individuals being Called is lowered
significantly, it is unlikely that the 16
ceremonies held each year (four
ceremonies by each of the four Inns)
would be required.

This change would prevent the
accumulation of high numbers of
unregistered barristers. Further, when
individuals attend their Call Ceremony
they will be celebrating the

achievement of gualifying and
completing all of the necessary
components, just weeks before they are
able to practise themselves. Before,
during and after my Call Ceremony I
was consumed by one singular
thought: will I be offered pupillage?

The apprenticeship pathway is one of
the lesser known routes to
gualiﬁcation. It is yet to be utilised,
espite it being approved by the BSB in
2018, but it would offer a combined
approach to the academic, vocational
and pupillage/work-based components.
There has been some development of
the pathway, culminatin%in the
Institute for Apprenticeships and
Technical Education publishing the
Barrister Apprenticeship Standard.!?
The current proposed duration is 72
months and the proposed funding
structure is not yet clearly set out.

As it currently stands, there are no
apprenticeships to apply for. Moving
this pathway forward would require
prospective apprenticeship providers to
submit applications to the BSB.

Furthermore, it seems unlikely that
sets of chambers would be keen to
invest in aspiring barristers over a
seven year period at a stage in their life
when they have little to nothing to
show by way of commitment to the
profession, experience and/or
ualifications, particularly when
chambers often show a reluctance in
funding a one year pupillage. The idea
may be well-intentioned, but it is far
from the saving grace the Bar needs.

The lack of pupillages
Whilst the amount of pupillages

advertised on the Pupillage Gateway
continues to rise'? it certainly isn’t
rising in line with the demands of the
profession or the number of applicants
hoping to qualify. This is a particular
concern in relation to the Criminal Bar
which is facing ‘sjjgnjﬁcant recruitment
and retention challenges™*.

One of the reasons why pupillages are
limited is due to funding. The current
minimum pupillage award is £24,203
in London and £21,060 outside of
London, but higher awards can be
offered. Pupillage awards vary based
on practice areas and the mean award
for 2022/23 was between £30,000
(crime) - £74,000 (commercial)'>. The
vast majority of pupillages available
come from the self-employed Bar and
the funds set aside for the pupillage
award are made up of the chambers
contributions or rent collected from
members.

The funding is a substantial financial
commitment from chambers which
often do not have a recruitment or HR
department and will have to rely on
members to set-up, recruit and train
pupils. Additionally, the time spent on
training by self-employed members of
the Bar will undougte ly have a direct
cost and time consequence on the
members practice and income.

Overall, although members of the Bar
and chambers identify the importance
of training pupils there are often

. 28 the barrister Michaelmas Term 2025

concerns around the prospect of
investing in pupils when there is no
guarantee of a return. To minimise the
risk exposure some sets of chambers
will only offer one pupillage a year,
contributing to lower levels of
pupillages.

There is some funding assistance
available; the Council of the Inns of
Court offer a Pupillage Matched
Funded Scheme for chambers engaged
predominantly in legally aided work.
More recently, Sir Leveson proposed a
government match funding for criminal
pupillages'® as a solution to the
Criminal Bar’s recruitment issues.

Previously, the Bar Council suggested
an external funding pool made up of
public benefactors, public authorities
or private sector firms could be a
possible solution!’; although such a
scheme would need to be developed
and piloted before beinﬁ a realistic
option. Unfortunately, this idea does
not seem to have been developed
beyond this proposal which was made
some years ago.

Even once the hurdle of pupillage is
cleared, the struggle is far from over
for the chosen few. Incoming pupils
and junior barristers continue to face
significant challenges: a persistent
gender pay %aplg, structural and racial
inequalities', excessive last-minute
workloads, poor scheduling, and a lack
of work-life boundaries.?°
Unsurprisingly, only a third of pupil
barristers would ‘definitely’
recommend the profession as a career
path.2!

As a profession, what are we doing to
attract, encourage, support, and retain
barristers? The Bar still has
considerable work to do to align itself
with the standards and expectations of
its professional counterparts.

One of the Bar’s greatest strengths lies
in its long standing traditions, with
individual chambers and barristers
operating on their own terms. Yet this
can also be one of its deepest flaws.
Achieving any meaningful change will
require collective action, shared views
and a willingness to change; which I
suspect will be difficult to come by.
During my time working as a clerk, I
found that organising barristers was
rather like herding cats.

Chelsea Sparks, Barrister at Lamb
Chambers
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Why are Hate crime Laws in the UK being
unfairly used to prosecution Black
Language Speakers?

There has been a disturbing growing trend in the UK that involves the
prosecution of Black language practices, wrongly under the guise of hate crime
for words that have been reclaimed and given new meanings within languages
like Black-British English (BBE) and (AAVE) African American Vernacular
English. This practice by the CPS engages concerns about how these
prosecutions in fact disproportionally inference with language speakers’
linguistic rights under Article 8 and 10 of the ECHR and has been rightly called
out by lawyers, journalists, community groups and organisations.

By Ife Thompson, Barrister, Nexus Chambers

is also a fluent speaker of Black -

British English it was particularly
alarming for me to witness the
wholesale criminalisation of an entire
language community, especially
because I know how those words are
used within the language.

ﬁ s a criminal defence barrister that

I have acted in 4 such cases so far of
which the community have dubbed the
N-word on trial and Black Political
thought on trial. In this piece I will
expand on the why this is an issue all
barristers must be alive to and share
how to successfully support clients
charged under the Malicious
Communications Act 1988,
Communications Act 2003 and Racially

Aggravated Public Order offences for
their everyday language usage. The
practice of denial of Black language
speakers’ rights is not something
unique to the UK and is just as
prevalent in the USA but communities
and lawyers have fought back and I am
proud to be a part of that same
tradition in the UK.

The N-word on trial and Black
Political thought on trial.

The hate crime laws were introduced
first introduced in the UK through the
1965/ 1968 Race Relations Act which
were a testament to the campaigning of
the Windrush generation and the likes
of Claudia Jones against the colour bar

in the UK and the systemic, violent and
rampant racism they faced when they
arrived in the UK. Despite the original
Eurpose of hate crime legislation, the

rst person to ever be prosecuted and
convicted under hate crime legislation
was a Black Political Activist called
Michael X, in 1967 he was prosecuted
for inciting racial hatred under the
1965 Race Relations Act after giving a
political speech in Reading.

Throughout my criminal practice I
have been instructed on cases where
the N-word spelt “Nigga” and
pronounced that way which infers the
what Dr April bell explains following
linguistic history of the term stating
‘The term nigga is a linguistic
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reappropriation of the racial slur
nigger, which was a derogatory term
used by white Americans toward Black
Americans to express hatred, bigotry,
and anti-Black racism. Because the
term nigger is a racialized epithet
within the broader American English
lexicon, the reappropriation of the term
by AAVE speakers is often
misunderstood by non-members of the
Black speech community. When used
by AAVE speakers, nigga has a
different pronunciation (postvocalic -r
deletion rule), a different spelling
(nigga vs nigger), and a variety of
meanings. | highlight this difference
from the onset as this is a key signifier
of the words difference from the racist
anti-black slur created in standardised
English know as “Nigger”.

I was instructed on a case where a
Black child who was 14 a time of arrest
brought before the youth courts for
stating the term ‘My Nigga” to a white
police officer and then the term
“Craka”. Both words come out the
Black resistance struggle and political
struggle to name our experiences and
reclaim words that were used to and/or
caused us harm. The whole exchange
was captured on CCTV Camera. When I
reviewed the case file and started my
prep, I could instantly recognise the
language use of my client’s terms and
instantly knew that it would be vital to
instructed an African American
Vernacular English linguistic to explain
the Etymology of those two words
within AAVE and the Black linguistic
diaspora. Once the expert report was
drafted, I wrote representation to the
CPS expanding on the CPS failure to
recognise Black Language speakers’
rights and the need to stop the
overcriminalisation of Black girls
within the YJS and how this meant
both the evidential and public interest
test were not met.

On the day of the trial, I spoke to the
trial lawyer and carefully took her
through the expert evidence and my
human rights concerns about the
continuation of this prosecution. She
spoke to the reviewing lawyer noting
the points I had raised, and they
offered no evidence to that charge.

A similar fate happened into two of my
other cases. The first one being the
Justice for Jamila A campaign which
attracted support from Black Lives
Matter UK, 4Front, BLAM UK and Nels
Abby of the Black Writer Guild, it was
also featured in the Guardian and the
Independent’s by the UK first Race
Correspondent, this is to show how
much an important issue it was for
many within the Black British
community. This was a case where
Jamila A had been charged under
s.127 of the Communications Act 2003
for allegedly using obscene
communications after responding to a
tweet on 27 August 2023 from another
Black person in the USA with the
African American Vernacular English
(‘AAVE’)/Black British English (‘BBE’)
term “Nigga”. Jamila A’s tweet was
picked up by a data monitoring
organisation, passed on to the Met

Police who visited her home address
and subsequently interviewed her at
the police station. She was later
charged and brought before
Westminster Magistrates’ court.

As part of this case, I drafted letters of
representations to the CPS, one a total
of 23 pages, arguing that the matter
did not pass the evidential or public
interest stage of the test required to
prosecute someone. A few of the points
highlighted are noted below:

Jamila A is a fluent Black-British
English speaker, and her use of the
term “Nigga” was a fundamental
part of her language practice;

The prosecution disproportionately
interfered with her rights under
Article 10 of the European
Convention of Human Rights

(‘ECHR’) to Freedom of Expression |
and right to use language from her |

culture which should be protected
from discrimination under Article
10, read in conjunction of Article
14 of the ECHR;

The case placed undue stress and
anxiety on Jamila A by prolonging
proceedings unnecessarily;

The CPS’s failure to consider the
cultural and linguistic context of
her speech, reinforces anti-Black

linguistic discrimination and raises |
concerns about its compliance with |

Section 149 of the Equality Act
2010;

e  Dr Dominique Branson (USA-
based AAVE linguist) emphasised
that language interpretation
belongs to the speech She noted
that Jamila A’s identity as a Black
person and acceptance of the term
within her social network aligned
with broader linguistic research,
confirming that her usage was
consistent with AAVE norms;

e Dr Ian Cushing (UK-based linguist,
specialist in Black British
English) highlighted
that “Nigga” has been widely used
in Black British English (BBE)
since the rise of hip-hop in the
1980s, particularly in He pointed
to sociolinguistic research showing
its role in expressing Black identity
and solidarity. He also referenced
the Aston University Institute for
Forensic Linguistics, which
classifies the term as neutral or
affectionate in many context.

A lengthy Defence Case Statement was

also served which set out 19 disclosure

requests the Defence required of the

CPS not limited to but including

whether various parties had consulted

their equality and diversity team/s
about the nature of the use of the
word “Nigga” and whether a black
person would find this offensive.

The CPS subse(guently requested an
adjournment after receiving our
Defence Statement of which the Judge
granted noting “that there were serious
issues of fact and law with the case
and that it is appropriate and
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necessary for the Crown to review its
position in light of the Defence
statement.”

On 5th March 2025, the Crown
formally wrote to the Defence,
confirming that they would no longer
be proceeding with the charges against
Jamila A.

Another more recent case I acted on of
which the crown offered no evidence to
on 15™" August 2025 was a young adult
who was a fluent Black British English
use of the word my nigga to a Black
police officer. Due to being on a prison
licence he was automatically recalled
for being prosecuted for this offence
which I can only describe as being
criminalised for his fluency in BBE.
After careful instruction of an AAVE
and BBE linguist and the detailed
representations to the CPS explaining
the inherent unfairness and the
linguistic discrimination this
prosecution lays bare the crown
offered no evidence.

The CPS’s repeated ability to reverse its
position and offer no evidence
underscores a troubling pattern: a tacit
acknowledgment that their prior
actions were fundamentally flawed.
This is not merely an oversight, but I
would argue it reflects a systemic
failure to understand and respect
linguistic diversity, with serious
consequences for justice. A reflection
of this concern is further seen in the
persistent absence of clear CPS and
police guidance on the linguistic rights
of Black language speakers in line with
their duties under the equalities act
and human rights conventions. The
consequences of having a criminal
record are profound, extending beyond
legal penalties. Yet, despite Black
communities already being
disproportionately overpoliced, there
appears to be minimal oversight to
prevent the further criminalisation of
these communities under hate crime
laws, laws that were ironically
intended to protect them.

This is why in light of this ongoing
injustice, I invite all defence and
prosecution lawyers to read this guide I
created for Youth Justice Legal Centre
on Rap and Drill Music as there is a
section within it where I focus on
Linguistic Justice in the CJS. I believe
that in the absence of official police and
CPS guidance on the issue lawyers
need to better equip themselves in
understanding anti-Black linguistic
racism to better aid in calling it out and
resisting the wrongful and unfair
prosecution of it.

Ife Thompson, Barrister, Nexus
Chambers

I Please read the USA case of (MARTIN
LUTHER KING JR., ETC. v. Ann Arbor Sch.
Dist., 473 F. Supp. 1371 (E.D. Mich. 1979)



Briefs for the Greater Good: The Case for
Pro Bono Work

There is a long tradition of UK lawyers acting pro bono, said to stretch back to the
medieval ages. Without Mrs Donaghue’s lawyers acting pro bono, Mr Stevenson’s
snail-infested ginger beer might not have contributed so seismically to the concept
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of a duty of care. More recently, there have been invaluable contributions by
barristers acting pro bono in high profile legal disputes such as the Hillsborough
Inquest, the Belhaj litigation, and the Windrush compensation claims. (Of course,
in Ancient Rome, the Lex Cincia prohibited advocates from charging any fees,
proving that one can have too much of a good thing).

By Jamie Goldsmith KC, One Essex Court/founder of Pro Bono Connect

In the face of escalating unmet legal
need and chronic legal aid shortages,
pro bono work has become a vital part
of modern legal practice at the Bar. It
plays a key role in facilitating access to
justice for those without means, which
is a cornerstone of the rule of law, and
aims to ensure that (win or lose)
everyone can have their day in court.
Pro bono costs order obtained by
barristers who are successful for their
clients also puts money back into the
wider access to justice community.

As Lord Reed said in R (on the
application of Unison) v Lord
Chanceller [2020] AC 869 at [68]:
“Courts exist in order to ensure that the
laws made by Parliament, and the
common law created by the courts
themselves, are applied and enforced.
That role includes ensuring that the
executive branch of government carries
out its functions in accordance with the
law. In order for the courts to perform
that role, people must in principle have
unimpeded access to them. Without
such access, laws are liable to become
a dead letter, the work done by
Parliament may be rendered nugatory,
and the democratic election of
Members of Parliament may become a
meaningless charade. That is why the
courts do not merely provide a public
service like any other.”

For barristers in England and Wales,
the benefits of acting pro bono extend
well beyond charity. Barristers who
volunteer their time and expertise to
assist those without the means to pay
not only serve a critical societal
function but can also enjoy significant
professional, reputational, and
personal advantages as a result.

This article identifies three key benefits
for barristers to bear in mind when
considering pro bono work, in addition
to the overriding and critical function of
ensuring access to justice for those
without means and thereby upholding
the rule of law.

First, for junior barristers in particular,
pro bono work is one of the most
effective ways to gain hands-on
experience, especially in their early
years of practice. Newly qualified

tenants often face the ‘catch-22’ of
needing courtroom experience to
attract instructions but requiring
instructions to gain that experience.
Pro bono work, particularly through
organisations such as Advocate
(formerly the Bar Pro Bono Unit) or
FRU (Free Representation Unit), can
provide invaluable early exposure.

Unlike traditional paid work where
silks or senior juniors may dominate
complex cases, pro bono cases often
afford junior barristers sole conduct of
hearings in tribunals and courts. This
allows them to take full responsibility
for drafting pleadings and skeleton
arguments and making submissions to
judges or even cross-examining factual
or expert witnesses—thereby
accelerating their learning curve and
helping them to develop confidence
and courtroom skills that will stand
them in good stead for paid work.

It is also well known that advocacy
experience through pro bono cases can
also help enhance a silk application for
a senior junior.

Getting first hand advocacy experience
can be particularly difficult at the
Commercial Bar, which is my neck of
the woods. Juniors often work on large
cases where they have one or more
leaders and can struggle to get
adequate time on their feet themselves,
even following the judicial-led
encouragement to help them do so.
With that in mind, [ am pleased to

report that the Commercial Court and
London Circuit Commercial Pro Bono
Scheme, run by Advocate and Combar,
has been recently expanded to cover
hearings or trials of up to one week,
with the ability to seek assistance from
pro bono solicitors through Pro Bono
Connect (more on that below).
Volunteers to join the mailing list for
the expanded scheme should contact
admin@combar.com.

Second, pro bono work is well
recognised b% and receives the
gratitude of the judiciary. In 2023, Sir
Robin Knowles, Judge of the
Commercial Court and then Chairman
of Advocate, said “whether you are at
the start of this profession or you are at
the top of it, pro bono is part of bein,
barrister” and that it is a “badge of the
Bar’s integrity and a sign of its
commitment to the public and the
public interest, which should be a
source of pride in our profession”.!

Whenever I talk to Judges about pro
bono, they stress how valuable it is to
have counsel acting pro bono. Leaving
litigants in person at the mercy of a
court system they do not understand
can make litigation more intractable
for everyone involved (judges, litigants-
in-person, and opposing parties), as
anyone who has experience of a
disclosure application against a
litigant-in-person will know all too
well.

It is no surprise, in those
circumstances, that Baroness Carr,
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Lady Chief Justice and Patron of the
Pro Bono Recognition List, has said:
“The judiciary recognises the critical
contribution that the Bar makes to
access to justice through its pro bono
work. It is a huge credit to
practitioners that they are willing to
give up their time for free to help the
most vulnerable members of society”.?

Pro bono experience can also be
helpful if you are thinking of applying
to go on the bench. For example,
Advocate reports that “Government
panels and judicial appointments have
used pro bono cases to enhance their
applications”.?

Third, undertaking pro bono work can
help you make new professional
connections and enhance existing
ones. Most importantly, for barristers,
Pro Bono Connect offers the
opportunity to work with solicitors,
who also have a long history of acting
pro bono and recognise the business
case for pro bono in the modern world.
By way of example only, according to a
2024 survey by Thomson Reuters, 73%
of law firms who participated in the
survey use pro bono work as a tool to
train and develop their staff.*

I set up Pro Bono Connect, nearly 10
years ago, with a colleague at One
Essex Court, Eleanor Campbell. The
service matches barristers and
solicitors on pro bono cases so that
they can work together as a team in
the same way that we do for paid
litigation. There are currently 70 law

firms and 67 chambers participating in
Pro Bono Connect, including some of
the biggest hitters and international,
national and regional powerhouses.
The cases placed through Pro Bono
Connect enable pro bono clients to get
access to first class legal teams for
extended periods of time for free. I
know from personal experience that
barristers who seek solicitor assistance
through Pro Bono Connect often talk of
the substantial assistance they received
from supporting solicitors, the
relationships they made as a result and
above all the huge difference it made to
the pro bono clients.

In 2023, in conjunction with the
National Pro Bono Centre, we set up a
sister scheme, Pro Bono Expert
Support, which extends to the model to
cover experts and litigation support
providers from a whole range of fields
including forensic accountancy,
investigations, strategic
communications, eDiscovery, case
presentation, costs, translation, and a
plethora of expert witnesses.” These
eclectic experts work together with a
pro bono lawyer (including a barrister
acting through Advocate) to ensure that
the full spectrum of modern litigation
services are available to anyone who
requires them to get justice. Pro Bono
Expert Support therefore gives
barristers the opportunity to get to
know and work with experts and
litigation support providers in a myriad
of disciplines, thereby building contacts

and relationships that may be valuable
for future paid work.

In short, pro bono work is a powerful
engine for personal and professional
growth at the Bar, in addition to
performing a vital public service. It
serves as a pathway to courtroom
experience, professional recognition
and relationship building with
solicitors, not to emotional satisfaction
in an era of increasing anxiety. For
barristers seeking to develop their
skills, raise their profile, and soothe
their soul, pro bono is not just a duty
for a modern barrister—it is an
opportunity on which you cannot
afford to miss out.

Jamie Goldsmith KC, One Essex Court/
founder of Pro Bono Connect

I Sophie Cartwight KC, Pro bono advice and
representation — part of being a barrister?

2 https://weareadvocate.org.uk/volunteer/
barrister-volunteering.html

3 https://weareadvocate.org.uk/public/
downloads/74REL/
Volunteering%20with%20Advocate%Z20Leafl
et%202024%20Movers%20and%20Returne
rs.pdf

42024 Index of Pro Bono: https://
www.trust.org/2025/02/05/2024-index-of-
pro-bono-findings-revealed/

> Pro Bono Connect is now a collaboration
between LawWorks, Advocate and the
National Pro Bono Centre.

® www.probonoconnect.co.uk

" https://
www.nationalprobonocentre.org.uk/project/
pro-bono-expert-suppo

Handling of legacy IPP sentences in 2025

The widely criticised sentence of Imprisonment for Public Protection,

otherwise known as the IPP sentence, was available to the courts pursuant to
section 225 of the Criminal Justice Act 2003 from 2005 until it was abolished
in December 2012.

By Libby Anderson, Barrister, Crucible Chambers

Background to IPP sentences

As with a life sentence, there are three
elements to the sentence, namely the
tariff, the unlimited period of further
imprisonment following completion of
the tariff, and the release under
licence. Prisoners can only be released
once the Parole Board is satisfied that
they no longer need to remain in
prison for the safety of the public.
Release is not guaranteed at any stage.
Once in the community on licence,
prisoners can be recalled to prison if
they breach their licence conditions,
and must then go through the parole
process again.

IPPs in 2025
Although new IPP sentences are no

longer passed, large numbers of
offenders remain subject to sentences

passed prior to 2012. The HMPPS
Annual Report on the IPP Sentence
2024/2025 was published in July 2025.
This report sets out the current
statistics: in March 2025, 2,544 people
were still incarcerated on an IPP,
comprising 1,012 unreleased IPP
prisoners and 1,532 recalled IPP
prisoners. Of these, only 30 were
women. As at December 2024, over
1300 remained on licence in the
community, 51 of whom were women.
Recent statistics show that 4% of the
entire prison population are women,
this proportion having remained stable
for the last five years, whereas less
than 2% of IPP prisoners are women.
There are also hundreds of [PP
prisoners in hospital settings.

Thirteen years after IPP sentences were
abolished, they remain a regular topic
of discussion and dispute. To the
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public, IPP sentences may still carry
many negative connotations, conjuring
up thoughts of dangerous offenders
requiring prolonged supervision in
custody. To those serving IPPs, their
friends and family, and their
representatives, the reality is quite
different. IPP sentences are recognised
as having an unduly severe impact on
offenders, with offenders made subject
to indeterminate sentences for
relatively minor offences or held in
prison long after their minimum term
expired. IPP prisoners, especially those
on shorter tariffs, frequently struggled
to access the courses and interventions
necessary to show that they no longer
presented a risk, and are recognised to
be at a higher risk of suicide, self-
harm, and mental health difficulties. In
March 2025, the Independent reported
a ‘death toll’ of 94 self-inflicted deaths



of offenders on IPP sentences,
including 37 in the five years to April
2024.

For these reasons, many anti-IPP
advocates argue that the mere
abolition of this type of sentence did
not go far enough because it did not
have retroactive effect and only
prevented the imposition of new IPP
sentences. A large number of people
remain subject to these sentences and
the particular stresses and privations
that occur in consequence. There have
been some recent developments, in
both statute and case law, which
address some of these concerns, but
ultimately progress is slow.

Meaningful changes?

In 2022, the Justice Committee
recommended introducing legislation
to enable a resentencing exercise for
all IPP prisoners with a view to
ensuring proportionality and justice,
balanced against public protection. In
September 2024, the Labour Peer, Lord
Woodley, introduced a Private
Members’ Bill to make provision for a
resentencing exercise in relation to all
IPP sentenced prisoners within 24
months, with the proviso that any
resentencing court would not be able
to impose a tariff greater than that
imposed by the initial sentencing court.
The PMB is currently at the Report
stage in the House of Lords. In October
2024, the government indicated that
they were not considering a full
resentencing exercise, citing the likely
compromise to public protection. This
approach seems likely to continue; in
May 2025 IPP prisoners were excluded
from emergency measures to
automatically release offenders
recalled on licence after 28 days in
order to free up prison spaces. With
Parole Boards only sitting a limited
number of times a year, it can take a
long time for recalled IPP prisoners to
secure their release. The Annual
Report 2024/25 confirms this, showing
a broad increase in time spent recalle
since 2021, with the average time on
recall in 2024 being 25 months.

IPP offenders on licence in the
community have historically also been
subject to very long periods on licence,
frequently disproportionate to the
offence committed. The Victims and
Prisoners Act 2024 introduced major
changes to IPP sentence licence
termination. Most notably, it reduced
the qualifying period for the Parole
Board to consider ending licences to
three years (from ten years) and
included a clear statutory presumption
that the Parole Board will terminate
the IPP licence at the end of that
qualifying period. If the Parole Board
decides not to terminate an offender’s
licence after the three-year qualifyin
period, but the person avoids recall for
a further two years, the licence will
terminate automatically at that point.
All of this is subject to good behaviour,
which should afford significant
reassurance insofar as public
protection is concerned.

The impact of being recalled on
licence

Although recalls can occur for any
breach of licence conditions, such as
missing a curfew, sometimes IPP
prisoners are recalled on suspicion of
committing further offences. In this
situation, the IPP prisoner cannot apply
for parole and will not accrue any time
served to count towards sentence for
the new offence. This means that any
sentence passed for the new offence
will only take effect from the day of
sentence, and the prisoner will not be
eligible to apply for parole until after
they have completed the required
period in custody for the new offence.
As a matter of practicality, for offences
hovering around the community order
and/or the custody thresholds, only a
custodial sentence could be passed in
such circumstances, because a
community order or suspended
sentence would not be workable.

Case law has developed with this
situation in mind in recent years,
predominantly to ensure fairness to the
defendant. For example, the recent
case of R v Barrett [2025] EWCA Crim
559 dealt with how the court should
reflect the loss of remand time by
defendants on recall due to delays in
sentence.

The court emphasised that there is no
established rule requiring the
allowance for delay to be doubled to
accommodate early release provisions,
although it does not shut down that
possibility altogether. Instead, the
correct approach is for the sentencing
court to identify the period of delay
attributable to external factors and
reflect that in the final sentence. It is
therefore a matter for the sentencing
judge’s discretion in full knowledge of
all the circumstances leading up to the
date of sentence as to what allowance
or reduction should be made, and in
some cases, a very significant
allowance may be appropriate.

Barrett cited the case of R v
Saunderson [2020] EWCA Crim 1556,
which addressed the situation where a
defendant had been subject to an extra
delay prior to sentencing due to the
Covid-19 pandemic. This case involved
a 47-year-old man, a heroin addict. He

was on licence having been released
from a 6-year sentence for supplying
Class A drugs, when he began stealing
to fund his drug addiction once again.
He was arrested for two offences of
theft and one offence of possession of a
bladed article, and made full
admissions in interview. He was then
recalled prior to entering his guilt,
pleas in March 2020. Due to Covi
related delays, he was not sentenced
until August 2020, at which point he
received a nine-month sentence.
However, none of the time spent in
custody counted towards his sentence
as he was on recall.

The court recognised the fact that the
defendant was in custody due to his
own past behaviour; his recall was
justified and it was his own fault that
this did not count towards sentence.
However, there was a delay in
sentencing for which he was not
responsible, which meant that his
period of recall under licence was
extended and causing loss of remand
time. In Mr Saunderson’s case, the
court took the view that it would be
wrong to penalise him for the extra
delay for which he was not responsible,
and took the approach of maintaining
each individual sentence but making all
sentences concurrent. This meant that
he would be eligible for release much
sooner, although any decision on
release would still have to come from
the Parole Board.

Conclusion

The current legal framework shows
that blanket rules are simply not
appropriate when it comes to handling
[PP sentences, whether in the context
of licence termination, resentencing, or
considering loss of time on recall when
sentencing for other offences. IPP
sentences, though well intentioned in
the first instance, remain a complex
area at all stages of proceedings from
remand through to parole and continue
to cause stress and trauma to prisoners
and their families. What is clear is that,
although some steps are being taken to
address the IPP crisis, public protection
remains the priority.

Libby Anderson, Barrister, Crucible
Chambers
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Cyprus Property Disputes and the
Erosion of Legal Consistency

The latest prosecutions by the Republic of Cyprus concerning
property transactions in the North have placed the island’s decades-
old territorial and legal division under renewed international
scrutiny. A raft of recent cases—culminating in the imprisonment of

European nationals for facilitating property sales in Turkish-
controlled Northern Cyprus—exposes not only the enduring volatility
of the Cyprus question, but also a troubling degree of legal and
political asymmetry in the treatment of property rights across the

island.

By Lennart Poulsen, Barrister at 9BR Chambers

t the heart of the matter lies a
Afundamental question: can a legal
system genuinely lay claim to

impartiality when it disregards both
the principles of effective remedy under
international law and the treatment it
affords its own displaced citizens?

The ECHR’s Rulin
The Legal Landscape Post-1974 in Demopoulos and th% IPC

The Greek Cypriot administered
Republic of Iy;prus maintains, as a
matter of both domestic law and
international diplomacy, that the entire
island constitutes a single sovereign
territorﬁ, unlawfully divided following
the Turkish intervention in 1974. In
practice, however, the Turkish Republic
of Northern C%prus (TRNC)—while
unrecognised by all but Turkey—has
functioned with its own judiciary,
legislature, and administrative
mechanisms for over half a century.

Property disputes are among the most
contested legal issues arising from this
division. Greek Cypriots who fled the
North in 1974 continue to assert
ownership of homes, land, and
commercial plots now governed by the
TRNC. Conversely, Turkish Cypriots
displaced from the South face immense
legal hurdles in asserting any rights to
their former properties—if such
recourse exists at all.

Recent Prosecutions and the

Question of Jurisdiction

The most recent case to make
international headlines involved the
conviction of two Hungarian nationals
who were sentenced in May 2025 for
brokering property sales in the North
on land formerly owned by Greek
Cypriots.! The individuals had acted in
%ood faith in the course of regular
usiness transactions but were
prosecuted under Cypriot law for
dealing in propertfl the Republic
considers to be “illegally occupied.”
The Hungarian case is not isolated. An
Israeli businessman faces similar
proceedings,? while the long-running
case of a British developer who
constructed housing in Northern
Cyprus remains unresolved.? These
prosecutions stem from the Republic’s

assertion that any unauthorised
dealings in pre-1974 Greek Cypriot
land are criminal acts—regardless of
the effective control exercised by the
TRNC and regardless of the
involvement of recognised international
legal mechanisms.

In 2010, the European Court of Human
Rights delivered a landmark decision
in Demo(iooulos and Others v. Turkey,*
(affirmed by the Court in a separate
2025 Judgment®) holding that the
Immovable Pro%ert Commission (IPC),
established by the TRNC authorities,
constituted an “effective domestic
remedﬁ” for the purposes of Article 35
of the European Convention on Human
Rights. While reaffirming that the

TRNC is not internationally recognised,
the court nonetheless acknowledged
that its institutions may, in certain
circumstances, satisfy obligations
under the Convention (Demopoulos,
paras 130-132).

The ruling had several legal
ramifications:

1 o Greek Cypriots seeking restitution,
} compensation, or exchange of

| property in the North must first

! exhaust remedies through the IPC
! before applying to the Strashourg
i court (Demopoulos, para 134).
i The IPC provides a structured and
i %udicially supervised mechanism
i or property redress within the

} territory of Northern Cyprus

; (Demopoulos, paras 134-136).

e Participation in proceedings before
! the IPC by third parties—including
! foreign nationals, legal advisors,

w and developers—does not violate

i international law (Demopoulos,

l paras 138-139).

Crucially, the Court went further,
stating that former Greek Cypriot
owners do not have an automatic right
to restitution of their property. In a
widely noted passage, the Court held
that it is not permissible “to remedy an
old injustice by creating a new one,”
and recognised that, given the passage
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of time, the rights of current users and
good-faith purchasers must also be
considered. This judicial balancin
reflects a broader principle of lega
certainty and social stability in post-
%%Iif)lict settings (Demopoulos, para

This framework was broadly
understood as a pragmatic concession
to political reality, endorsing
functionality over formal recognition.
However, the Republic of Cyprus has
since pursued criminal prosecutions
against those engaging with this very
mechanism, thereby contradicting the
principle of effective remedy
acknowledged by the European Court.
These prosecutions not only contravene
the Strasbourg Court’s
acknowledgement of effective remedﬁ
but also risk undermining the equitable
balance between displaced owners and
present-day users, which the judgment
explicitly affirmed. Most recently, the
issuance of Interpol Red Notices and
the imposition of travel bans on

Turkish Cypriot officials and property
stakeholders reflect an increasingly
extraterritorial and politicised use of
law enforcement, raising further
concerns about proportionality,
jurisdiction, and due process. ©

Legal Asymmetry and the Question

of Good Faith

The prosecutions become all the more
questionable when viewed against the
Republic’s own practices. Turkish
Cypriot land in the South—Ileft behind
by those displaced in 1974—has been
held under custodianship by the
Guardian of Turkish Cypriot Properties.
Much of it has been developed or
leased for extended periods to Greek
Cypriots or foreign investors.

Though the Republic asserts that it
holds such properties “in trust” and
does not confer ownership rights, the
reality is more complex. Turkish
Cypriots have limited access to
restitution mechanisms in the South.
Legal pathways are often protracted,
unclear, and as emerging evidence
suggests, ineffective.



A case in point is that of Emine Hatice,
a Turkish Cypriot woman whose family
land lies in Paphos. Despite applying
for restitution or compensation in
2012, she has received no formal reply
from the relevant authorities in over 13
years.” Her legal counsel has now
indicated an intention to bring
proceedin% before the European Court
of Human Rights, citing a denial of
access to justice.

This stark contrast in treatment—
prosecuting those who transact under
a legally validated mechanism in the
North, while offering no meaningful
remedies for similar claims in the
South—undermines the Republic’s
moral and legal standing.

Moreover, Professor Eyal Benvenisti of
the Universiéy of Cambridge observed,
“The Greek Cypriot judiciary has no
jurisdiction over property located
outside its effective control.”8 To
persist in asserting jurisdiction over
such matters, while ignoring long-
standing Turkish Cypriot grievances
within its own administered territory,
is not merely inconsistent, it is legally
incoherent.

The Spectre of Varosha and the

Political Escalation

This legal entrenchment risks fuelling
olitical escalation. President Ersin
atar’s administration in the North has

hinted at further opening the fenced-off

town of Varosha (Maras), a long-
abandoned suburb of Famagusta once
inhabited by Greek Cypriots. Varosha
has long been viewed as a potential

“confidence-building measure” in

peace negotiations, with its

redevelopment frozen by mutual
understanding.

The North’s move to unilaterally
develop the town is seen by many as
retaliation against legal and diplomatic
isolation. Similarly, the Republic’s
aggressive legal posture toward foreign

nationals conducting lawful business in
the North appears less about law
enforcement and more about political
signalling.

The result is a mutually reinforcin
cycle of provocation, in which lega
institutions are used to entrench
division rather than enable resolution.

The Rule of Law or Lawfare?

Law, in divided societies, must tread a
delicate path. Its authority derives not
merely from its enforcement but from
its perceived legitimacy across
communities. Legal action that appears
one-sided, or which disregards judicial
comit}g and international princifples,
risks being interpreted as “lawfare”—
the strategic use of legal mechanisms
to advance political aims.

Those currently being prosecuted
under Cypriot law often acted in good
faith. Many engaged with the IPC under
legal advice, relying on the precedent
set by Demopoulos. Criminalising such
conduct deters engagement with the
very mechanisms designed to facilitate
inter-communal property restitution.

Moreover, by dismissing the legitimacy
of the IPC—an institution whose
efficacy has been endorsed by the
European Court—the Republic not only
undermines confidence in its legal
system, but also signals a retreat from
any credible commitment to
reconciliation.

Conclusion: A Call for Legal

Reciprocity

Cyprus’s property disputes are among
the most complex and emotionally
charged legal issues in Europe. Yet they
cannot be addressed by selectively
invoking principles of sovereignty or
legality. What is required is a
reciprocal, principled approach
grounded in international law.

The continued marginalisation of the
IPC, the asymmetric enforcement of
property laws, and the inordinate
delays faced by Turkish Cypriots
seeking redress in the South all point
to a system at odds with the ideals of
justice and equality.

Reconciliation will not be achieved
through the courts alone. But the law, if
applied impartially and consistently,
can be a bridge rather than a
barricade. For that to happen, both
communities—and their legal
systems—must recognise that justice
cannot be conditional on political
recognition. It must be rooted in
fairness, reciprocity, and the courage to
face uncomfortable truths.

Lennart Poulsen, Barrister at 9BR
Chambers
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Repurposing the Presumption of Death
Act 2013

A quick google of the Presumption of Death Act 2013 leaves no doubt that
the purpose behind the legislation was to assist ‘those left behind’. Together
with the Guardianship (Missing Persons) Act 2017, this legislative double act
enables friends and family to deal with a missing person’s property and
affairs, and a declaration of presumed death is “conclusive as to the
presumed death and effective for all purposes and against all persons™.

By Nicola Phillipson, Barrister, Parklane Plowden Chambers

family of the missing person, and

the situation arises where you
have never met the person you want to
‘presume dead’? Where you know
next to nothing about the missing per-
son, but they are standing in the way

B ut what if you're not the friend or

of your ability to deal with someone
else’s property and affairs. Can the
Presumption of Death Act help in these
circumstances? The answer to that is,
provided you have enough evidence,
yes.

The Act

The Presumption of Death Act enables
a court to make a declaration of pre-
sumed death in two situations:
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(i) where a missing person is
thought to have died, and

' and the property would pass into Mr
(ii) where a missing person has not 3

Fullwood’s estate.

I represented the administrator, in-
structed by Ramsdens Solicitors, and at
the hearing the substantive issues
were:

been known to be alive for a period
of at least 7 years.

For scenario (i) the court needs to be

satisfied, on the balance of probabilit-
ies, that the missing person has actu-
ally died, with such a finding requiring
“clear evidence of [the missing per-
son’s] death”?. By contrast, under
scenario (ii) the applicant need not ad-
duce any evidence to show that the
missing person is dead, or even that
that it is likely that he or she has died.
The test under this limb of the Act is
not to establish death, but “is to estab-
lish the absence of knowledge of the
person being alive”.

Before an application for presumed
death can be made the applicant must
be able to show “a sufficient interest in
the determination of the application™,
and there is also a requirement of dom-
icile. Either the missing person must
have been domiciled in England or
Wales on the day upon which they
were last known to be alive or have
been habitually resident in England or
Wales for the year prior to that, or if
the applicant is the spouse or civil part-
ner of the missing person, the applic-
ant must be able to fulfill one of those
criteria.

The Repurposing

In Reynolds v SauP, the applicant was
the administrator of the estate of Den-
nis Fullwood, a bachelor who had died
intestate with no issue, and who had
lived alone since 1973 in a flat in Lon-
don. In the course of administering the
estate it came to light that the flat had
been purchased by Mr Fullwood and a
person called Paulene Saul, and that
Mr Fullwood and Ms Saul owned the
flat as joint tenants at law and in
equity. Therefore, if Ms Saul was still
alive at the time of Mr Fullwood’s
death, the flat belonged to her, but if
she had pre-deceased, the flat was an
asset of Mr Fullwood’s estate.

All attempts to find any information
about Ms Saul failed. Nobody connec-
ted to Mr Reynolds had any idea who
she was, other flat owners in the build-
ing confirmed that Mr Fullwood had al-
ways lived in the property alone, and
as the judge noted, “other than in doc-
uments relating to the purchase of the
property, there is no record of [Ms
Saul’s] existence”.

The administrator therefore made an
application to the court under the Act,
seeking a declaration that Ms Saul be
presumed dead, on the basis that she
had not been known to be alive for a
period of at least 7 years. As the date
of death under this scenario is calcu-
lated to be 7 years after the missing
person was last known to be alive,
which in this case was the date of the
property purchase in 1973, the date of
presumed death would be 1980 and
the effect of the declaration would be
that Ms Saul pre-deceased Mr Fullwood

(a) Was Ms Saul “missing” within
the meaning of the Act?

(b) Did Ms Saul fulfil the domicile
criteria?

(c) Did the administrator have
standing to bring the claim? and
(d) Could it be proved that Ms Saul
had not been known to be alive for
a period of at least 7 years

As to (a) and (d), the court accepted
that the term “missing person” is a de-
scription of the person who is the sub-
ject of the application, rather than an
independent criteria to be satisfied,
and that “once it is established that a
person was once alive, a stranger may
prove that that person has not been
known to be alive for a period of 7
years if all reasonable enquiries fail to
reveal any trace of their continued
life.”” The court accepted that the doc-
umentary evidence proved that Ms Saul
was a person alive in 1973, and that
she had not been known to be alive for
a period of at least 7 years.

The court was also satisfied as to issue
(c), that the administrator had standing
to bring the claim. It is worth remem-
bering that the relevant interest must
be in the determination of the applica-
tion, and in this case it was clearly sat-
isfied as a declaration would result in
Mr Fullwood’s estate having ownership
of the flat.

The insurmountable difficulty in this
case however came with the issue of
domicile. In the absence of any in-
formation at all about Ms Saul, the ap-
plicant not even being able to prove Ms
Saul’s address prior to purchasing the
flat, the court was not willing to find
that Ms Saul was domiciled in England
and Wales at the time of her death, or
that she had lived in England and
Wales for the year prior to buying the
flat. The application therefore failed.

The judge did however state that, but
for the issue of domicile, she would
have made the application, and this en-
couraged us to try again with a differ-
ent case, with stronger evidence on
domicile.

Our second case was not reported, and
a judgment is not available, but it was
heard by DJ Obodai in Manchester in
June 2025°. The facts were very sim-
ilar to Reynolds in that the property
which formed the bulk of the estate
was found to have been purchased in
1979 by the Deceased and an unknown
person called Arthur Ball, as joint ten-
ants at law and in equity. All attempts
to locate Mr Ball failed and therefore
an application was made for a declara-
tion that Mr Ball be presumed to have
died in 1986. The crucial difference
between Reynolds and the Ball case
was that we had evidence that al-
though it appears that Mr Ball had
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never lived at the property with the De-
ceased, he had been a man who atten-
ded the local pub, and there were some
family members of the Deceased who
remembered Mr Ball and were able to
say that he had been older than the
Deceased. The court accepted this as
evidence that Mr Ball had been domi-
ciled in England and Wales at the time
he was last known to be alive, and
made the declaration of presumed
death, along with a declaration that the
property was an asset of the De-
ceased’s estate.

Comment

In neither of my ‘stranger’ cases could
it really be said that the Act was being
used by ‘those left behind’, i.e. the
friends or family of the missing person
struggling to cope with the property
and financial affairs of a person who
has simply disappeared, but that does
not make this use of the Act any less
valid or effective. The Act has previ-
ously been used to resolve the issue of
property ownership'®, and has also en-
abled an applicant to regulate a re-
marriage!!, and allowed a missing per-
son’s son to benefit from a bequest
from a third party estate'?. The will-
ingness of the court to accept the wider
practical uses the Act can provide is to
be welcomed, and it now just falls to
practitioners to take advantage of the
same.

Nicola Phillipson TEP, Barrister at
Parklane Plowden Chamber and Au-
thor of ‘A Practical Guide to the Law in
relation to Presumption of Death and
Guardianship orders’

! Presumption of Death Act 2013 Explanat-
ory Notes

2 Re P (Presumption of Death) [2021] EWHC
3099 (Fam)

Re AB [2019] EWHC 2785 (Ch)

45.1(5)

> [2024] EWHC 3593 (Ch)

% As the administrator was not the missing
person’s spouse or civil partner his domicile
could not be used

7 Para 52 of the judgment

85.1(5)

? Re Arthur Alan Ball (A Missing Person)
PT-2025-MAN-000062

10 Johnson v Persons Unknown [2020]
EWHC 207 (Ch)

A v H [2016] EWHC 762 (Fam)

12 Re P [2021] EWHC 3099 (Fam)
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Farm Tax

Inheritance Tax (“IHT”) is levied on the value of the estate of the deceased, on
a gift made by the deceased less than 7 years before death, that is to say a
potentially exempt transfer (“a PET”) or upon an immediately chargeable
transfer (“an ICT”) such as a transfer into a discretionary trust. Transfers to a
spouse or civil partner are exempt. After the deduction of the applicable nil-
rate band, the IHT which is payable depends on the nature of the assets in
the estate or given during the lifetime.

By Sean Kelly, Parklane Plowden Chambers, Leeds

t present, nearly all of the assets
Aused in a working farm will
attract either agricultural
property relief (“APR”) or business
property relief (“BPR”) at 100 per cent.
For a sole trader, agricultural land
attracts APR limited to the
“agricultural value” of the same, while
farm equipment, machinery and
livestock attracts BPR. Agricultural
land will attract APR at 100 per cent if
it was occupied by the owner for two
years before the death or transfer or
occupied by someone else for 7 years.
APR relates to the land. An investor
who owns agricultural land can claim
APR, but only if the land is farmed.

APR and BPR were increased from 50
per cent to 100 per cent by the John
Major Government in 1992 to ensure
that the death of a farmer would not
lead to the enforced sale of the farm
(or significant parts of the same) to pay
IHT. I started practice in 1992 and the
effect of IHT on working farms was
real.

As a general rule, farmers die rather
than retire. Capital gains tax (“CGT”)
and IHT are not payable in relation to
the same transfer at the same time. A
lifetime gift will give rise to CGT
(subject to hold-over relief) and will be
a PET, but these do not take effect at
the same time. Where the interest in a
farm passes on death, the beneficiaries
of the estate are treated as having
received such interest at the current
probate value. This sets their base cost
for CGT in relation to any future sale.

From April 2026 100 per cent APR and
BPR on any transfer by death or
lifetime transfer will only apply to the
first £1million of assets. Thereafter,
APR and BPR will be at 50 per cent.
For partnerships, the £1 million figure
must relate to the capital account of an
individual spouse or civil partner in the
partnership rather than the entire
assets of the partnership. A partner
does not have any interest in specie in
partnership property (see Popat v
Shonchhatra [1997] 1 WLR 1367).

This change does not apply solely to
farms. It applies to any business where
the expectation is that ownership will
pass to the next generation. Its effect is

more profound on farms because
farming requires considerable capital
whether as land or machinery. The
value of agricultural land has increased
significantly since 1992. Whether this
is due to 100 per cent APR is unclear.
Much of the increase can also be
traced to the replacement of
agricultural holdings with farm
business tenancies. The lack of security
of tenure for farm business tenancies
makes them a better investment.

The Chancellor of the Exchequer has
stated that the “effective” threshold for
IHT on farms could be as high as £3
million. The July 2025 Guidance still
uses this figure. It is difficult to see
how this figure can apply to the
majority of farms. The single
transferable nil-rate band still applies.
Where one spouse or civil partner dies
and does not use up their nil rate band
for IHT, the balance can be used by the
second spouse or civil partner to die.
The single transferable nil rate band is
now £650,000 (with a higher figure for
a dwelling-house), so the “effective”
threshold could be said to be £1.65
million. However, the nil rate band of
the first to die can only be used by the
second if the marriage or civil
partnership was ended by death. There
is a record rate of divorce in the
farming community. The individual nil
rate band is only £325,000 and there
are many “small family farms” with
assets of over £1.325million.

It is extremely difficult to provide any
sensible estimate of the yield from this
alteration to IHT. The effect of
partnership options (as described
below) has not been taken into
account. Further, where a deceased
farmer has been a partner, his estate
will usually claim only BPR on his
capital account. The figures produced
by HMRC do not include claims solely
for BPR.

Aside from making full use of the
spousal exemption and any
transferable nil-rate band, the most
obvious form of tax planning which
could be used is merely for the farmer
to give an interest in the farm or its
land to his children during his lifetime
and hope to survive for seven years.
However, it is not as simple as this. If
such a gift is made and the farmer
continues to use the land as before, the
gift with reservation of benefit rules
will apply.

Farms could be transferred into a
discretionary trust. However, this
would give rise to an ICT (albeit with
£1 million relief at 100 per cent). The
trustees would need to manage the
business. This would be a gamble on
the result of the next General Election.

To date, partnership has not generally
been viewed as part of farming tax
planning due to the availability of 100
per cent APR or BPR. However,
partnership does enable value to be
transferred between generations in a
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manner which other forms of business
association do not. In this regard,
there are two situations to consider.
The first is pre-existing partnerships.
The second is partnerships to be
formed in response to the changes.

Pre-existing partnerships

Partnerships property is held under the
trust created by section 20(1) of the
Partnership Act 1890. The interest of a
partner is manifest in the capital
account. Where a partner transfers
property into the partnership, he is
credited with its current value as an
addition to his capital account.
Partnerships are not required to
revalue assets. A farming partnership
might have land included as
partnership property which was
brought into the partnership decades
ago.

Not all farming partnerships have a
written partnership agreement or deed.
Where they do, then there will usually
be a clause giving the surviving
partners the option of purchasing the
interest of a deceased partner. This will
either be at historic book value or
subject to revaluation. In determining
which applies, the Court uses normal
principles of contractual construction

and there is no presumption either way
(see Drake v Harvey [2011] EWCA Civ
838). Up until the end of the last
century at least, the former was the
norm as revaluation takes time and
costs money in surveyor’s fees. The
effect of this is that the interest of the
deceased could be purchased at a very
low historic cost. It would be this cost
which is used to calculate IHT.

Could the partners in a pre-existing
partnership enter into an agreement
including such a book value option? A
disposition is only a gift if this is
intended (see section 10 of the
Inheritance Tax Act 1984). It is not a
gift if “it was such as might be expected
to be made in a transaction at arm’s
length between persons not connected
with each other”, that is to say a
normal commercial transaction. It
would be difficult for HMRC to argue
that such a partnership agreement
operated as a gift given that this type of
agreement was the norm and is still
used. In any event, such an option is
against the interests of the first to die,
but this might not necessarily be the
parent.

New partnerships

Where a farmer admits a child as a
partner, the agreement will not create a

PET unless the initial capital account of
the child is credited with part of the
value of the property transferred into
the partnership. If the farmer is
credited with the full value of the
property transferred by him into the
partnership as his initial capital
account, then there is no gift. The
partnership agreement can give the
child a significant share of the profits
of the business moving forward. As
capital profits follow income profits,
the child will receive a share in the
increase in the value of the partnership
property from the time of his or her
admission. In addition, if the farmer
has drawings which exceed his share
of profits, this will over time reduce his
capital account naturally. As a partner
has no interest in individual assets, the
only interest which can be transferred
on death is this capital account.
Accordingly, this natural reduction will
reduce the THT. The partnership share
of the child can be increased each year
without varying the partnership
agreement.

Sean Kelly, Parklane Plowden
Chambers, Leeds

Has the Use of Hearsay in UK
Law Gone Too Far?

In the British legal system, the principle of a fair trial has long stood as a
cornerstone of justice. Central to this is the defendant’s right to confront and
challenge the evidence against them, largely through cross-examination of
witnesses. However, legal developments and the increasing reliance on
hearsay evidence are beginning to erode this foundational principle, leading
to a growing concern that the use of hearsay in UK law has gone too far.

By Stacey-Lee Holland, Barrister, 2 Dr. Johnson’s Buildings

Understanding Hearsay

Hearsay, broadly defined, is an out-of-
court statement relied on for the truth
of its contents. For example, if a
witness says, “She told me the
defendant hit her,” to prove the
defendant committed an assault, that is
hearsay and traditionally, that would
be inadmissible.

The Criminal Justice Act 2003 and
the Expansion of Hearsay

The Criminal Justice Act 2003
significantly expanded the scope for

admitting hearsay evidence in criminal
trials. The Act allows hearsay to be
used during a trial in a range of
situations, including when a witness is
unavailable due to death, illness, fear,
or when the court considers it to be in
the “interests of justice.”

While these provisions were intended
to modernise and streamline the justice
system, in practice, they have opened
the door to a potentially dangerous
erosion of defendants’ right to a fair
trial.

Instead of being an exceptional remedy,
hearsay is increasingly used as a tool of
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convenience, particularly in cases
where witness engagement is difficult
or uncertain.

Res Gestae and Domestic Violence
Cases

One of the most controversial areas is
the use of the res gestae exception, a
common law principle that permits
certain spontaneous or
contemporaneous statements to be
admitted as evidence. Originally
intended for statements made in the
heat of the moment, a reaction to a
traumatic incident such that it could be



presumed trustworthy, res gestae has
become a frequently invoked route for
admitting untested allegations,
particularly in domestic violence
prosecutions.

While domestic violence is undeniably
a serious issue, and victims may face
complex barriers to giving evidence
against their abusers, it is now
common practice for prosecutions to
rely heavily on res gestae statements
from 999 calls, body-worn video
footage, or hearsay from third parties.
This is often done where the alleged
victim is unwilling to attend trial or
have withdrawn their support for the
prosecution. The result? Defendants
are left unable to cross-examine their
accusers or to test the veracity of the
account given, even when these
accounts are not free flow conversation
but rather borne out of questions the
police have asked which contain
suggestions like “did he ever control
your finances” or “did he ever stop you
seeing your friends”. Worse still, juries
are asked to convict based on
unchallenged statements made in the
immediate aftermath of alleged
incidents.

ABE Interviews and Sexual Offences

A similar problem has emerged in
sexual offence cases, particularly those
involving rape. Achieving Best
Evidence (ABE) interviews, detailed
video-recorded interviews with
complainants, are increasingly used as
the main form of evidence in chief. In
some cases, complainants then later
decide they do not want to be cross-
examined, citing trauma, fear, or
anxiety and instead of withdrawing the
case or ensuring the complainant
attends court, prosecutors are applying
to admit the ABE interview as hearsay.
This deprives the defendant of the
chance to challenge inconsistencies,
explore motive, or test the reliability of
the allegations through cross-
examination.

The impact is profound. Juries are
presented with compelling pre-
recorded evidence with no real
opportunity for the defence to
interrogate its substance. In a system
that relies on adversarial testing to find
the truth, this marks a serious
departure from long-standing
principles of fairness.

ECHR and the Erosion of the Right to
Challenge

The European Court of Human Rights
has repeatedly held that where a
conviction is based “solely or
decisively” on hearsay, it may breach

Article 6 of the European Convention
on Human Rights — the right to a fair
trial. Yet in practice, UK courts
continue to admit hearsay in cases
where it plays a decisive, sometimes
central, role in conviction.

Judges may issue cautionary directions
to juries, warning them about the
limitations of hearsay but such
directions are no substitute for
meaningful cross-examination and the
risk of injustice is significant and leaves
those accused of a crime feeling like
the criminal justice system is simply
unfair, with the scales of justice tilted in
favour of complainants of crime.

A Slippery Slope

What was once intended as a narrow
exception has gradually become
standard practice. The proliferation of
hearsay in criminal cases, particularly
those involving vulnerable or reluctant
witnesses, reflects a shift from a system
based on testing evidence to one that
accommodates prosecutorial
convenience.

The expansion of hearsay undermines
the presumption of innocence and
overtime, the reliance on hearsay will
corrode core safeguards and alter the
nature of criminal justice itself.

A Call for Balance

The use of hearsay must be rigorously
controlled, not casually permitted.
Courts should be more sceptical of
attempts to rely on hearsay when the
underlying witness is available but
unwilling to testify. In domestic abuse
and sexual offence cases, special
measures already exist to support

vulnerable witnesses, these should be
explored fully before hearsay is even
considered.

Reform should include:

Tighter judicial oversight on the
admissibility of res gestae and ABE
hearsay evidence.

e A clearer statutory presumption
against hearsay where the witness
is alive and competent.

A reinforced application of the
“sole or decisive” rule to prevent
unfair reliance on hearsay.

,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,,

Conclusion

The criminal courts of the UK are
tasked with balancing fairness,
efficiency, and protection for the
vulnerable but in recent years, the
pendulum has swung too far toward
admissibility at the expense of due
process. When defendants are
convicted based on evidence they
cannot challenge, justice is not being
done nor is it seen to be done. The
system must recalibrate before these
exceptions become the rule and the
right to a fair trial becomes a legal
fiction.

Stacey-Lee Holland, Barrister, 2 Dr.
Johnson’s Buildings
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Paul Jackson
Vocational Rehabilitation and Employment Consultant

JOISLLIR( O]}

| can provide a detailed employment report on any career, | have provided several thousand
raports on a wide range of occupations.

| work to the same high standards regardless of the case. Most claimants are from the UK
or Ireland. | also report on claimants (and for Courts) throughout Europe, North and South
America, the Middle East, Africa, Asia, Australia and New Zealand.

Providing CPR-compliant objective reports on issues such as Personal Injury [ Clinical
Negligence
In addition, | prepare reports in;
» Employment tribunal claims and matrimonial proceedings
*» Pension appeals: e.g. for ill health pension claims and appeals e.g. for police officers,
firefighters, NHS and other public sector schemes.

An advisory service is also available. An advisory report is designed to provide detailed facts
and figures, including copies of source material, to assist with the preparation of the
Schedule/Counter Schedule of Loss.

Contact: Paul Jackson: M: 07534656416

Email: pauliackson@langmanhrd.co.uk
10 Wyn Grove, Brampton Bierlow, BARNSLEY 573 0UJ
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DR MARK HINNELLS

Climate Change Expert

Mark has 33 years academic and consulling experience in energy and

climate change, and uses this to undertake expert witness instructions 3

in @ number of areas: :

B Planning law — whare the impact of a planning application on UK climate change targets may ba material,
Such proposals may include airports, roads, ol and gas and power generation proposals. Mark has panticular
axperience with appeals and public inquiries at airports acting both for airports and Local Planning Authorities,

B Fiduciary Duty - challenges as to wheather Trestees or Directors have met thalr Fiduclary Duty in considaring
ESG, environment or climate change in investment decisions and risk management. Mark has a particular
interest in pensions and other funds In multiphe |urisdictions

B Greenwashing — assembling & case against a claim, or dedending the accuracy of claims made by, financial
institutions retallars or producans.

H Challenges to Governmeni palicy — including under tha Climate Change Act, carbon budgeds, policy impact
assassmants, alficacy, proportionality, cost ete.

B Human rights and climate change - including where rights ane clalimed o hane been Infringed through kack
ol appropriale ackion,

Head Dr Hinnells” blogs on the above themes on "Your Expert Witness’ website at
www.yourexpertwitness.co.uk/mark-hinnells

3 01885 800161 D mark hinnells Eausanco. com
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To learn more, in confidence, please contact
us on the following details,

Guy Hewetson
Email: guy@hewetsonco.com
Mobile: +44 7531 674 203

Tony Stephenson

Email: tony@hewetsonco.com
Mobile: +44 7377 798 001

Hewetson & Co
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YEARS

This year, Guy Hewetson and Tony Stephenson
celebrate 25 years’ working at the UK Bar.

We would like to take this opportunity to give our
sincere thanks to every chambers, silk, barrister,
senior executive, clerk and support staff individual
we have had the privilege of working with. Thank you
for your support in helping us reach this significant
milestone.

Hewetson & Co are the premier legal sector search
firm for the UK Bar having been the pioneers and
market leaders in moving silks, teams, and individual
barristers between chambers for the last 25 years.

In addition we place high-profile CEOs through to
junior clerks.

Due to our unique position in the market, we are
also trusted ambassadors for UK and international
law firms in recruiting high profile silks and barristers
into their specialist teams both in the UK and
multiple jurisdictions.

Our unparalleled success and unmatched volume
of work are a testament to the market’s confidence in
our authentic and nuanced expertise in these fields.

Guy is a classically trained legal headhunter with
over 25 years’ experience. Tony is also a trained

legal headhunter who previously had an esteemed
16 years’ career in clerking, including in a senior clerk
role with an elite commercial set of chambers.

hewetsonco.com



